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BEING ALSO THE PRINCIPLES OF WRITING JURIS- 
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D. J. Swrrt Tevretspricxat 


HE mark of civilization is the blooming of the desert. It is civili- 

zation which makes not two blades of grass, but fodder for a 

multitude, grow where one blade grew before, or none at all. 
Jurisprudence has slowly groped her way toward her rightful status as the 
Crown of Civilization. Let us but take thought, and the groped-for 
guerdon will be grasped. 


For where in all the field of burning oil has callous Nature provided so 


little oil to burn, so many mouths to feed? What law teacher, what tired 
or retired lawyer, what philosopher, what man of politics, what ism-ite, 


* My indebtedness in the preparation of this Tract is so rich and wide as to be overwhelm- 
ing. In regard to infeudation, there is Savigny’s practice, and the magnificent practice of sub- 
infeudation; there are the medieval and modern American and German parallels. In regard to 
the principle of the Hole, one has the literature of three hundred years and more. Non-joinder 
has reached a peak of perfection in the American literature since 1930 which puts their Juris- 
prudence in advance of anything the Continent can show; and I think the same may be said 
for Anonymous Non-Citation. Imputation of Absurdity goes, of course, back to Greece. In 
general, it would be invidious to attribute any particular point to any particular person, when 
the whole guild, over nations and centuries, has offered examples so many and so noble. 

But I must acknowledge my particular debt to the reports of that eminent explorer, 


Lemuel Gulliver, on the civilizations of Lilliput and of Laputa (ed. Jon. Swift), without which 
I should have faltered. 


The late Diogenes Jonathan Swift Teufelsdréckh, Q.E.D.5, Nempenusquam, 1930. 
1920 (1910 [1900 {1890}]), was Professor of Dialectic Immaterialism at the University of 
Nempenusquam, and Lord Keeper of the Vault of Themis. He is best known for his exhaustive 
Catalog of the Treasures of the Vault (1900, pp. 2); his definitive edition of Lemuel Gulliver’s 
Laputan Jurisprudence (1910, pp. 22); his Roots and Powers of the Doctorate (1920, pp. 222); 
his Conservation of the Empyrean (1930, pp. 2222). An inexplicable balloon-collapse precipi- 
tated his untimely demise. But this Tract, though posthumous, had been worked over by his 


own hand at least three times, and is so perfect as to warrant unedited posthumous publica- 
tion. 
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needs not his stake of Jurisprudence? Yet pause to observe the Sahara of 
Ideas which Nature gives to work with, to stake out, to hold of right. 
Consider even that Great Relation of Law and Justice around which 
Jurisprudence turns (and should turn, and must be made to turn) as 
round a pole. The available possibilities in natural or real ideas are des- 
perately limited. These following are the observations or theories, or pro- 
grams, as you may prefer, which Nature offers, and these are all of them: 


(1) That Law prevails, or should prevail, or must prevail; or 

(2) That Justice prevails or should prevail, or must be made to pre- 
vail; or 

(3) That sometimes Law and sometimes Justice does prevail, or should 
prevail, or must be made to prevail. 


Now the untutored savage, viewing this situation, would figure that 
only three livings, three stakes, three properties, could be found there, 
and that land-hungry newcomers would require to follow the Cheyenne 
or German practice, and marry the holder’s daughter, and so acquire a 
succession. Jurisprudence refutes the savage. Are jurisprudes not legal 
historians as well? Do they know nothing of kneeling, hands placed be- 
tween other hands? Surely he who commends himself to a lord, and 
swears him fealty, can acquire seisin strong and firm, and good legal right 
to full use of his lord’s idea, so only due homage be regularly tendered. 
By this Principle of the School, of Teacher and Accredited Disciples, this 
Principle of the Taught Tradition, Jurisprudence proudly makes five or 
ten and can make twenty livings grow where but one grew before. Only 
the lord of the school needs to do any thinking at all, or to have had a 
thought. A sub-infeudee can hold title to Anything, if he only holds under 
a first infeudee; and even though the latter may have done no thinking." 

But even with the principle of the Taught Tradition, there are not 
enough ideas to make enough schools to provide enough livings-in-Juris- 
prudence with enough speed for enough people. Civilization, however, 


* This is the positive, or directly creative, and only true application of the Principle of the 
School. Some have argued also that there is a negative, or dialectic-imputative application, 
which is more delicate. But this will be seen, on analysis, to resolve itself into a combination 
of the Hole, of Absolutism in Partiality, and of Non-citation, all discussed infra. A School is 
first set up as a Whole, including at least one man with at least one page of at least one writing 
capable of being devastatingly interpreted as characteristic of the Whole. Now the values of 
this are patent, and I should be the last to deny that the method represents a notable produc- 
tion-device for Jurisprudence at large. But it results not in the direct creation of any man’s 
Property in Jurisprudence, but only in enhancement of the value of a Property created by other 


means. Eclipse is not creation, and even the neophyte can analyze closely enough to perceive 
this. 
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transcends the Natural Economy, or even Feudal Multiplication of 
Rights. Civilization moves from Natural Exchange into the Regime of 
Money, and then into the Regime of Credit Currency which can be held 
and owned. Jurisprudence, at one step, jumps several steps of Civiliza- 
tion. Observe: By introducing the principle of Multiguity of Terms, 
pseudeas can be produced, and fast enough to meet the need, and added to 
the theretofore available stuff and also held and owned in the modern 
world, as perfect currency. A well engraved and handsome pseudea will 
buy as much as any idea-gold, and more than some, just as a note may 
frequently be of more value than a bar of yellow metal. All we have to do, 
e.g., in regard to the relation of Law and Justice, is to flavor Justice 
simultaneously with the connotation of that-which-is-Just and with that 
other connotation of police-and-court-administration (without, of course, 
letting it appear which aspect is intended, or, indeed, that there might be 
two different aspects of the term in use at once, or that a third can be pro- 
duced on call, and we have at once a pseudea which “solves”’ the relation 
of Law and Justice with a crinkly fourth solution: Justice Under Law, 
or as it is often put, Justice According to Law. Such a pseudea (i.e., an 
artistic pseudea) is really worth more than if it were an Idea, because it is 
pleasing and likeable to all, whereas all of the available Ideas, children of 
Nature as they are, are harsh and unpleasing at least to somebody. Of 
course, should anybody present such a pseudea for redemption in coin, it 
might appear that “Under Law” begs the question and that ‘According 
to Law’”’ is false, as also that if “Justice” in the phrase means administra- 
tion-of-police-and-court, nothing is contributed to ideas about Law and 
that Justice-which-is-Just; whereas if “Justice” in the pseudeational 
formula means Justice-which-is-Just, then the formula contradicts itself. 
But the very fact that it takes so many words to point out the nonsense 
makes a vital point: to wit, that a crinkly, well-engraved pseudea will pass 
in the market, in the absence of panic, and never be presented for redemp- 
tion. And the number of available pseudeas is truly limitless, even our 
great Masters having only opened up the gates of possibility. Regardless 
of the barrenness of soil or oil or Nature, in Real Ideas, then, we can see 
forty acres and a jurisprudential mule ahead for everyone. 

In the absence of panic! Here is the nub. For myself, I resent, and am 
prepared to defend my resentment with my body, the libelous imputation 
that pseudeas are forgeries, or lies, or frauds. Those misguided (or malev- 
olent) underminers, insideborers and enemies of our Institutions who have 
dared such insinuation are ignorant (or wilfully neglectful) of the Juris- 
prudential Principle of Deposit Banking. That Principle is that (save on, 
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in or under panic) only a minor fraction of outstanding currency will ever 
be presented for redemption at once. The stock of ideas in the till can be 
small indeed, and still carry a fine, healthy mass of paper, so long as any 
paper actually presented is honored. Any paper. So long as pseudeas are 
honored when presented, let it be remembered that they remain as good in 
Jurisprudence as the basic-metal ideas themselves. We need only prudent 
management of the Bank of Jurisprudence, to keep all the few real ideas 
in the till and out of circulation, as a reserve against the advent of any 
1929—an impossible advent, if the Principles of Jurisprudence be moder- 
ately observed. We need only intelligent administration of the Bank, so 
that enterprise is furthered and the young man’s interest captured. Let 
it be known that any likely young man can get ten thousand words of 
credit to finance a likely pseudea-factory. Let us also, of the elders, be 
generous in indorsing or underwriting young men’s paper. Let us teach 
them, as well, the Principle of Translation, so that they can reissue any 
old stuff in new currencies, ad lib: francs, marks, yen, milreis for dollars. 
It would be unworthy, for example, to insist upon infeudation of a really 
promising young man merely because one of us happens to have floated 
such a fine issue as “Justice under Law’’ when the same young man can 
see how to gain full independence and a wide holding of his own by 
translating the same issue into Distinction under Principle, or into the 
Good Life under Legal Institutions. Such a man should be encouraged to 
put the Translation out as Different, and as His. Who loses? He gains. 
We gain. 

Sound administration of a banker’s or underwriter’s or accommodation 
indorser’s responsibility however, does require that such young men see 
and even be put under some pressure to employ sound principles of pro- 
duction and of marketing. These have not (and here I reproach my breth- 
ren!) been adequately gathered together before this publication in con- 
veniently available and communicable form. This is the reason for my 
studying the practice of our Masters, and for composing on their Practice 
this Tract, which I modestly hope may help to set the feet of theory upon 
a gusher, and to emasculate the occasional thorn which threatens to 
gnaw the rising tide. 

The two twin Principles of Production, whose primacy I find it impos- 
sible to choose between, are the Principle of Partiality and the Principle 
of the Hole. 

The Principle of Partiality is best brought out by the behavior (not the 
theory) of those blind men who first gathered round the Elephant of Law 
to determine the nature of his Elephantitude. Theirs was that Antagonis- 
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tic Unplanned Cooperation rightfully lauded by the great William Gra- 
ham Sumner; it is for us to dedicate, for us to consecrate, for us to make 
conscious, universal and a Taught Tradition, the practice which they did 
but stumble on. One, you will recall, announced that the Elephant of Law 
was “mighty like a tree,” one that he was “mighty like a rope,” one that 
he was “mighty like a wall.” Though good, this lacked perfection: the 
Principle of Absolutized Partiality comes in then to do for Jurisprudence 
what Newton did for Copernicus, Einstein for Newton. The elephant is 
a tree, or is a rope, or is a wall, and nothing else or more: this gives some- 
thing to go on. Above all, it invites pseu-dispute and pseu-disproof of 
Elephantitudes, not further inquiry into actual Elephants. Skepticism 
Begat Inquiry, Inquiry begat Panic, Panic begat Destitution. Whereas 
Absolutism in Partiality is one parent of Deposit Banking. It has found 
glorious application to the Nature of Law, the Nature of Jurisprudence, 
the Nature of the Judicial Process (say, as merely an Application of Law, 
or as merely a Hunch, or as merely a Stomach-Ache, or as merely an 
Expression of Class Bias.) 

The other parent of Deposit Banking is the Hole. The Principle of the 
Hole is so simple, and so plain, to us who know it, and life apart from it is 
unthinkable, that we find it as hard to imagine the life of Jurisprudes 
without it as it is to envisage an America devoid of fire, iron or the wheel. 
The Principle rests simply in the addition of a W. Where there is in 
Nature a Hole, we put a Whole, and then stake out our claim as to where 
that Whole resides, or what its Nature is. The finest instance is Sover- 
eignty, but lovely things have been done with the Validity of Norms, the 
Authority of Law, Absolute Justice, the Summum Bonum, the Stages of 
Legal History, the School of Realists. The resultant issues can be sliced 
any way at all, with no fear of vulgar minds stumbling upon embarrassing 
Inquiry :—there being nothing but a Hole to inquire into, let them in- 
quire, if they will! 

Beside these principles of production there are to be discerned, how- 
ever, subsidiary but important principles of marketing. These, too, I find 
difficult to arrange in order of importance, but I think it obvious that one 
of the most fundamental, both to avoid panic and to gain market, is the 
Principle of Anonymous Non-Citation. By itself, and in isolation, it might 
be well nigh worthless, but when coupled with the Principle of Multiguity 
of Terms (whose beauties are discussed above) and the Principle of Im- 
puted Nonsense, it leads to results which gratify, and is easy enough, when 
once truly perceived, to be managed as well by the most untutored finger 
as by the hand of experience. 
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Thus, if some young jurisprude wishes a stake in life, let him cry out 
loudly against Those who would make Rules the be-all and the end-all of 
the Law, and shout that Facts are needed. Facts has an appealing sound. 
And every lawyer knows from his own Lawyering that there is more to 
law than rules. If the jurisprude, emergent or ancient, has read nothing, 
or has not understood what he has read, that is immaterial to his cry, 
since under the Principle of Anonymous Non-Citation he needs to cite 
nobody, much less a writing and a page; if he has read anything, he has 
only to add to his Anonymous Non-Citation a proper Imputation of Non- 
sense, to wit, under the Principle of Absolutized Partiality he will at- 
tribute to some, or many, or most among unnamed writers who may have 
said perhaps that Rules are Important the absurdity that Rules are 
All-important. His adversaries have, of course, only to deal with him in 
the same way. Having said he wants Facts, he is to be read as Wanting 
Nothing But Facts; having said he dislikes blind following of certain con- 
cepts, he is to be read as Denying all Concepts. Whom the jurisprude 
would destroy, he first makes seem mad. 

And Mutual Anonymous Non-Citation not only avoids any chance of 
check-up by the vulgar, but leaves clear victory on boi sides. Whereas in 
other fields mutual defeat of both contestants is common enough; and even 
our parent discipline, the Law, has achieved a regime of victory for only 
one of two; Jurisprudence, the Crown of Civilization, and She alone, 
makes possible the Triumph of Each, the Victory of All. 

I do not, however, wish to mislead, or in a tract for the inexperienced 
to risk even the chance of misconstruction. The Principle of Anonymous 
Non-Citation is a principle of Controversy only, a principle of Right 
Pseudiscussion. In pseudiscussion it can work wonders, as has been seen. 
But it in no wise extends beyond this field. Its use, in the case of Bor- 
rowing, is antisocial, inartistic, and unnecessary. 

For observe again: extensive citation is of the essence of Weight; and 
sufficiently extensive citation can be counted on to block off Inquiry by 
any but such as are already Initiate. Inquiry by the Initiate hurts no 
one—for they will pseudiscuss; Inquiry by others can be simply smothered 
as by a good line and a swift and stalwart secondary. Let us therefore 
cite, but let us cite with the Jurisprudential Purpose of Citation clearly in 
mind. Cases, for example, lie too close to the reader’s tool-kit to be wise 
material for citation unless they be cited by the double-dozen to each 
note; detailed discussion of individual opinions, such as has recently been 
seen, not only is to be warned against, but the Bank of Jurisprudence 
must move more sharply to put credit pressure on persons who thus under- 
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mine the essential indeterminacy, the non-testing, the non-testability, 
which is the foundation both of our currency and of our wealth. But cita- 
tions from writers in foreign languages are safe and sounding: no lawyer 
here reads German, French, Italian or Swiss, much less Chinese, Man- 
chukuon, Hunanois or Peipingsh. Citations in the more modern fashion 
also display a pleasing growth among the members of our Mystery, of 
right feeling. Instead of confining citation to books whose cards in the 
library catalog include the word Law in the title, there has been a recent 
trend into psychology, pomology, embryology, theology, ethics, home 
economics, economics, politics, the sticks, the realisticks, and symbolic 
logic. Such is sound citation! For what writer in the sticks or the statis- 
ticks will read a screed well-labeled “Jurisprudence”? And what actual 
reader can use a Jaw library to check a reference (though in English) to 
parallelipipedons or navelistic narcissism in the womb? Thus learning via 
citation can be piled up even by those who can only imperfectly make out 
a library card printed in a foreign language, and who might conceive 
La Femme Loyale to be a legal book with a jurisprudential slant of modern 
import. The rather recent widening of such piling, out of mere “foreign 
language which they Can’t Check or Won’t” into “Anything which they 
Can’t Check or Won’t,” represents as fine a development of unexpressed 
but implicit Principle as any lover of the Art may ever hope to see develop. 
It is the Principle of Unavailable Authority. 

So much, as to the purely social phases of Non-Citation. On the indi- 
vidual side, of plagiarism, I have no fear. In Jurisprudence, plagiarism is 
unnecessary, and therefore inartistic. And since this Tract is for the 
young, I state the reason in terms of A-B-C. If a young jurisprude simply 
cannot produce either an Idea (as of course he cannot: the few available 
Ideas were occupied some centuries back) or even a Pseudea, then he needs 
Backing. But such a person is provided for; Jurisprudence takes care 
even of sub-marginal aspirants; such a person, as has been seen, needs 
only to infeudate or to sub-infeudate, and cite his lord. If, on the other 
hand, the man can think, why should he be concerned with plagiarizing? 
By citing and borrowing, he builds up Weight; and when he wishes to 
break into his Own, he has but to Translate or to Pseu-do. For example, 
suppose that a young man’s conception of Law has been deficient on the 
side of traditionally transmitted behavior-patterns, and a writer like 
Sumner, from whom he might have learned about such things, has been 
classified as “static” and so dismissed from thought, and Ehrlich has been 
simply classified instead of studied, and Max Weber has not been read or 
else not understood, and Maitland has been forgotten. Suppose, then, 
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that some six or seven folk start rubbing in the necessity for regarding 
such traditionally transmitted behavior patterns as one moderately im- 
portant part of Law. The course for such a young man is clear: a new 
formulation, such as Taught Tradition, absorbs enough of the needed 
juice to obscure at the same time the fact that something theretofore over- 
looked has now been added; the new and appealing formula can be then 
referred back either to Sumner, or to Ehrlich, or to Max Weber, or to 
Maitland, or to six medievals, or to eight Greeks (all dead), which gives 
Authority, and the Anonymities from whom the juice was relearned are 
then wisely to be accused of having overlooked it. Victory for Each! 
Triumph for All! But the beginner will observe that the coupling of horn- 
of-plenty Unavailable Citation on the positive side is as necessary to really 
proper practice as is Anonymous Non-Citation on the combative. I con- 
fess with regret that not even our best have always proved equally vigorous 
on both forehand and backhand in the same match. But I feel certain that 
this rests only in our Art’s failure to get its Principles into clear con- 
sciousness. 

The Art itself, and the marketing of its product, depend in no slight 
measure upon the nature of pleading in Jurisprudence, the principles of 
which deserve much more careful study than they have received, although 
one can but applaud the native skill with which for centuries the masters 
have tended to practice them. The cardinal principle, I make bold to say, 
depends at once upon the nature of the forum and on the ever-present 
function of averting a panic. It is the Principle of Non-Joinder of Issue. 
The forum invites this Principle: the serving of papers, the giving of 
notice, the confrontation, the hearing, the technique of demurrer, trav- 
erse, confession and avoidance, the cross-examination, the oath—these 
are not only difficult to manage, in Argument by Article, but fortunately 
are by common consent viewed as indelicate and even grossly indecent 
to employ. “Every man his own issue-drawer, and neither notice nor 
joinder in the other fellow’s issue,” is such good policy, and is so firmly 
established by trade practice, that we might well ponder making it com- 
pulsory under penalty of Expulsion from the Guild. The operaton of the 
Principle is familiar; but it needs to be made clear and explicit, for recently 
some wayward wilful men seem to be tending at times to disregard it. It 
proceeds thus: 

If a writer, or some writers, or many writers, or a School of writers, 
seem to be dealing, let us say, with those sequences and semi-regularities 
of judicial behavior which are akin to the subject-matter of natural laws, 
then to refute them one takes their language as referring to the nature of 
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rules of State-law, and shows that a judge, when judging, does not serve 
as a specimen of such rules of State-law, but uses such rules consciously as 
guides; which of course shows that there can be no such sequences and 
semi-regularities of behavior among judges as there are among other men. 
Or if a writer has his mind on the érial court, he must attack other men’s 
theories phrased to deal with the workings of appellate courts and show 
that they are wrong as tested by what rial courts do. The defenders must 
then attack him as if he had been talking and thinking about appellate 
courts. Such non-joinder can be relied upon to keep the uninitiate from 
understanding, or inquiring; indeed, it may often have that delightful 
effect upon the initiate, as well. In any event, it Multiplies Victory. Even 
in the one region where it is directly unnecessary, it is still necessary for 
our ultimate security. I have said above that where the Principles of Par- 
tiality or the Hole have been applied, inquiry is not to be feared because, 
as has been seen, there is Nothing to inquire into. And victory for both 
or all is possible, even with issue joined, because either or any can so 
readily disprove the or any other. Some have argued from this that oc- 
casional flat joinder, where thus harmless in immediate result, lends color 
to the arena. But the some, or many, or most, or the school, or some of 
the school, who seem to sing such further sirening are really Disregarding 
the Major Problem of Jurisprudence. That problem is to keep the Taught 
Tradition in Currency, and peacefully, and permanently, and without 
demand for redemption, and without panic. Join issue once, however safe 
joinder may appear in the case in hand, and you do invite inquiry; you 
invite inquiry into why you do not join issue next time, where joining 
would invite inquiry. This is lamentable practice. It verges on the dis- 
ruptive. 

Now I have noted that there are now, and have been in the past, some 
persons who have disregarded the Principles of Jurisprudence as prac- 
tised by our Masters. I hope I have expressed with clarity and vigor a 
censure which is not my own only, but is the guild’s and is sanity’s, and 
would be Lemuel Gulliver’s. Yet always there will be such: there will be 
always the unwise, the exhibitionist, unruly, ignorant, or unwary, who 
rush into attempted clarification and joinder of issues, or who have neurot- 
ic interest in bringing forth for testing those few and precious real ideas 
which belong in the Bank’s vault under time-lock, to be gazed upon only 
on feast-days by Accredited Examiners accoutred with robes and armored 
cars and guards. We must severely discourage such young men. But I 
am against their Suppression. I recognize indeed that they are, in tend- 
ency, revolutionary, and that, in tendency, they may be thought to 
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threaten all safety of Titles in Jurisprudential Currency. I understand 
both intellectually and emotionally why many of my brethren may con- 
ceive that we should rally all forces to their immediate and vigorous 
extirpation. Yet I submit that a wiser judgment, on a longer base-line, 
counsels Continuing Confidence, and counsels application rather of the 
proved Principle of Tacit Cold Storage than of Violent Suppression. Con- 
sider the case of Bingham. Rarely has any writer more suddenly or more 
disruptively attempted deflation of the full and finer currencies. He did 
it not once, he did it repeatedly. Yet to what effect? For more than 
twenty years his work was tacitly cold-stored by all American jurisprudes. 
Not one Title has suffered. Shall we not say, then: “Let us rely upon the 
sound instinct of the Trade’”—remembering that Suppression Stirs up 
Inquiry? 

Indeed, as one observes the unanimous fate of McMurray’s unpleasant- 
ly hard Scotch sense, of Ballantine’s, Costigan’s, Whittier’s, reachings for 
the jurisprudential juice of that Hole so superbly floated as The Law of 
Contract, as one remembers the successful turning even of Max Radin’s 
pointed and resplendent brass tacks from any balloon’s cover, one might 
be tempted to formulate an especial and definite principle of safety, a 
Principle of Cold Storing the West Coast. But such a formulation would 
rest on superficial, and on narrow, judgment. For who cites Kocourek? 
Who cites Fuller? Who cites Green? Who cites Adler? All different, all 
disruptive, all Cold-Stored. 

In one or another fashion, other West- and non-West-Coast men have 
broken over the true rules of the guild, but to what effect? I do not like 
this, I do not like any, Naming of Names; but at least it will be conceded 
that I have exercised severe restraint—there are so many others of the 
well-cold-storaged whom I do mot name. What I do submit is that even 
the multitude of such breakers-over has left our Jurisprudential Currency 
Finely Current, and Wholly Good; it has not impaired one single Title; it 
has not required organized activity in putting down. I repeat that, indeed, 
Cold-Storing has made Titles Safer than any Vigorous Action could. 
Again, we should study the practice of the Masters. 

No. Our sound Principles rest on centuries of experience. They are 
tested, they are safe, they are the only safe Principles. I trust I shall not 
be considered immodest if I record a touch of pride in having thus made 
them explicit and put into the hands of the young the wherewithal to 
carry on a great tradition in the matchless splendor of any of its varied 
ways, from no-thought through partial thought on up to pseudo-thought 
and into the principles and ethics of pseudiscussion. Not only, in the 
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House of Jurisprudence, are there Many Mansions, but there is a Mansion 
for every man, though Nature may not have provided shelter or food 
enough for even one. The brightest jewel in this our Crown of Civilization 
is that, as in the fourth dimension, all of these Mansions, however varied, 
can occupy the same space at the same time, and all be Noble. There is 
not even need for any Mansion to have three-dimensional consistency 
within itself; slight inconsistencies contribute greatly to a pleasing as- 
pect. And Stones cast by the vulgar pass through the windows, leaving 
them Unbroken: 


APPENDIX 


(A LETTER INDICATING PROFESSOR TEUFELSDROCKH’S 
PLANS FOR REVISION) 


DEAR COLLEAGUE AND BROTHER IN THE CRAFT— 

Your patient labor over the MS. of my Tract is deeply appreciated, and 
I have given serious study to your criticisms. 

It is true that the Tract may make the right writing of Jurisprudence 
appear too easy; and there is no denying your observation that Coordina- 
tion of Principles and Harmony of Tone are of the essence of any artistic 
and satisfying work in Jurisprudence. Yet too much complication would 


have obscured an elementary exposition. And I had felt rather confident 
that any failure (whether through ignorance or through inexperience) to 
observe coordination or harmony would only embarrass the immediate 
work of the man concerned, without casting any doubt at all on the 
Solidity of the Currency, so that a neophyte might safely be left to learn 
by practice how to correct and ultimately to eliminate his errors. 

Take for example the great Lemuel Gulliver’s subsumption under a 
single principle of the Lilliputian practice of Slaying Ten Thousand of the 
Philistines in the manner of Samson, and the Laputan practice of creating 
a Dragon to Slay in the manner of St. George. Lemuel points out, as you 
remind me—unnecessarily, my dear Brother; who admires Lemuel more 
than I? that these are not opposing principles, but are only diverse aspects 
of the Magnification of Victory: that the same effect is achieved whether 
the adversary be multiplied or magnified. You suggest that the Tract 
should warn an apprentice against doing both at once, since credulity may 
have its limits. I answer that even a gross error in this regard could hurt 
no one but the writer; I even risk the opinion that we more conservative 
craftsmen may well have erred rather in over-caution, and have left much 
available Value to the Craft unexplored and unexploited. I ask your seri- 
ous meditation, dear Brother, on the point of whether, with due use of 
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Anonymous Non-Citation, the Laputan and Lilliputian practices cannot 
wisely and effectively be cumulated. 

But you do force me to revision of my views on one tremendous point. 
I had too lightly assumed that no warning was necessary against Minifica- 
tion of the Adversary. I had assumed—so almost inborn in me are today 
the great Lemuel’s teachings—that no jurisprude could put himself into 
the position of seeming to slay only flies. You make it inescapable that 
inadvertence, spleen, or secretary’s error might cause to slip that Invisible 
Hand in which I had unwisely put my trust. As I studied over your chal- 
lenge, therefore, I found your wisdom wise. It stimulated. I have gone on 
to find a Principle which must be incorporated into the Tract, a Principle 
of Principles for whose discovery, if you will allow me, I shall beg leave to 
share credit with you. I realize that this may seem to conventional minds 
a trifle daring, but when you see this Principle formulated, you will agree 
with me that in and of itself it justifies the innovation. 

For see the Solvent, always known to us, always acted on by the right- 
minded, so simple that its statement merely warms the heart. But a Sol- 
vent with so many, so obvious, so lovely, implications. No, dear Brother, 
this is not mere rhetorical suspense. This is an earnest effort to communi- 
cate to you the heart-deep gratitude I feel for your having brought me to 
perception of what I do consider the Primum Mobile of Jurisprudence, the 
very Stone of the Legal Philosophers. 

It is this: any trouble, doubt, or seeming conflict resolves itself auto- 
matically, if Solidity of the Currency be taken as the Test! To hear that is 
to know it, forever. 

No man to whom this Principle has been formulated will ever again 
dismiss an adversary with a sneer. Nonsense will be imputed gravely as 
to a Master, and refuted then only after definite, regretful, struggle. Then 
is indeed a Dragon destroyed, and not an Earthworm. Once this Pervad- 
ing Principle is stated, not even an apprentice can miss your point of 
Harmony of Tone: the Craft and the Currency demand that Adversaries 
be Important. Never will their sincerity, or their competence, or their 
intelligence, be lightly dealt with. Patently, that is unnecessary, as the 
Tract makes clear, to mutual Victory. Patently, it is inartistic. Patently, 
it is dangerous to us all. What I see now, what you see even as I state it, 
is that the Currency will henceforth be protected even in the hottest 
controversy. 

In another, though lesser, point, you bring me to revise. I had indeed 
in the Tract drawn the opposition too sharply between Joinder and Non- 
Joinder of Issue. I cannot escape your rigorous analysis of this. I shall, 
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therefore, make clear that Non-Joinder is of the essence only at the final 
moment. What you said, if I may borrow a low image, reminds me that 
Jurisprudence is in this not unlike a type of play which I have read of, 
described in your country as “the ten-twent-thirt.”. The broad-swords 
clashed and met, ‘“‘two up, two down.” This is the proper role of Seeming 
Joinder. It stirs the onlooker. It does not join. The final thrust is de- 
livered between the side and arm. This is the eternal role of Non-joinder. 
On this, which I think a minor, though interesting and important point, 
I shall not refer to you. You, my dear Brother, will understand: this is 
the kind of point which reveals that labored thought has lain behind its 
statement. Whereas the Great Principle of Solidity of the Currency for- 
bids that any labor should seem necessary, to expound The Principles. 
Yours, in real and deep appreciation, 


D. J. Swirt TEUFELSDROCKH 











THE ECONOMIC THEORY OF WAGE REGULATION 


Pavut H. Doucras* 


ROADLY speaking, the fixation of wages by the state has been ad- 
B vocated for four major reasons: (1) as a means of establishing a 
minimum below which the pressure of competition and of employ- 
ers should not force labor; (2) as a means of raising the efficiency of labor 
and of industry; (3) as a part of a general system of compulsory arbitra- 
tion with a primary view to preventing or reducing strikes; (4) as a means 
of building up consumers purchasing power and, therefore, presumably in- 
creasing the quantity of goods produced and consumed, as well as the 
numbers employed. 


I 


The first position has been best stated by Sidney and Beatrice Webb 
and their followers.’ Business, it is urged, is characterized by keen com- 
petition in the matter of selling price. The businessmen who can undersell 
their competitors increase their sales volume at the expense of their rivals, 
and ultimately drive them out of business unless these others follow their 
example. There is, therefore, a great pressure to reduce costs in order to 
lower prices; and one of the most effective ways of doing this is to cut labor 
costs. This can be done by speeding up the output per man hour and by 
reducing the wage per hour. Even though only a relatively few firms start 
this practice and cut wages below what is regarded as a decent or an irre- 
ducible minimum, this will give them a competitive advantage over their 
more scrupulous fellows, which if continued will enable the “meaner” men 
to capture the market. The more conscientious employers, in order to 
survive, are then reluctantly forced to cut wages down to the level fixed 
by the less scrupulous. And when this is done, the latter tend to initiate a 
fresh series of wage reductions, which in turn must be followed. In this 
way, the meanest men set the terms of competition under which the strug- 
gle for survival takes place; and the result is a progressive deterioration of 
the standard of life of the working classes. 

The Webbs traced this pressure back to the desire of consumers for 
cheaper goods. The retailers whose articles were higher priced than their 
competitors would lose trade, and hence would put pressure on the whole- 

* Professor of Economics, University of Chicago. 

*S. and B. Webb, Industrial Democracy 654-702 (1920 ed.). 

184 





ECONOMIC THEORY OF WAGE REGULATION 185 


salers for lower prices, who in turn would push the manufacturers to re- 
duce their prices. These would take it out of the workers because of the 
weaker bargaining position of the latter. ‘“We thus arrive at the consum- 
er,” declared the Webbs, “‘as the ultimate source of that persistent pres- 
sure on sellers, which, transmitted through the long chain of bargainings, 
finally crushes the isolated workman at the base of the pyramid.’” 

The individual workers are unable to stand out against this pressure for 
lower wages because of certain inferiorities in bargaining power. First, 
there is presumed to be an appreciable amount of unemployment in all the 
phases of the business cycle, with the possible exception of the boom peri- 
od. The workers will, therefore, accept a low wage in order to avoid the 
alternative of unemployment, when they would earn nothing. The em- 
ployers can, therefore, use the presence of unemployment as a means of 
playing off the workers against each other, and hence forcing down the 
wage scale. Second, even if a worker is ultimately to be employed, the loss 
of the intervening period of work is generally far more important to him 
in view of his limited resources than is the loss of his services to the em- 
ployer. This puts him at a disadvantage in negotiating the terms upon 
which he is to work. Finally, the worker has less knowledge of how high a 
wage the employer is willing to pay than the employer has of the lowest 
wage which the worker is willing to accept. This is of great advantage to 
the employer in striking the wage bargain as it is to any purchaser. 

That such competition can lead to a great reduction in wages and to a 
deterioration of labor conditions in general has been evidenced by a num- 
ber of examples. Among these are the fall in wage rates in the American 
coal mining industry during the nineties, when by 1897 the average yearly 
earnings had fallen to $270, or $5.40 for a week, and to an hourly rate of 
about 13 cents;} the sweated condition of the men’s and women’s clothing 
industry during the quarter-century from 1890 to 1914; the low wages 
which have been and are being paid in such industries as the making of 
candy, the shelling and packing of nuts, the manufacture of cotton gar- 
ments and work clothes, the manufacture of textiles in certain regions— 
particularly in the south, the cutting and sawing of southern timber, and 
a large number of other instances, which indicate that the condition is 
actual and not merely theoretical. 

The two remedies proposed to check this tendency, are first, unionism 
and collective bargaining, and second, legal enactment. Both aim to set a 


2 Jd. at 671. 


3See P. H. Douglas, Real Wages in the United States 1890-1926 152, 350 (1930). This 
makes an allowance for unemployment. 
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minimum of wages and working conditions below which the pressure of 
competition cannot force the workers. In the words of the Webbs, these 
serve as dikes to protect the worker from the nibbling at the rate; while 
in the language of the late Professor Henry C. Adams, they set the plane 
upon which competition operates. Under this philosophy, the question as 
to which of these two methods is to be used depends largely upon the cir- 
cumstances of the case. Where effective unionism is characteristic of an 
industry or can be extended over it, then there is a general presumption, 
so far as these considerations are concerned, to allow the voluntary organ- 
ization to cope with the matter. Where collective bargaining is introduced 
on such a wide scale, the minimum time and piece rates, the length of the 
normal working week, and the basic working conditions can be set through 
the collective agreements. Where, however, it is virtually impossible to 
establish collective agreements, or where unionism is only able to establish 
itself in a minority of the units in an industry and is constantly menaced 
by the under-cutting of the non-union firms, then it is urged that action 
by the state is necessary, since the latter alone will have the power of 
effective compulsion. In numerous countries, therefore, the state has 
tended to single out numerous groups of workers which it regarded as not 
being sufficiently able adequately to look out for themselves, and who 
hence needed special protection. Thus, the state of Victoria in Australia 
established trades boards in the 1890’s to protect those in badly sweated 
industries who seemed unable to organize and who lacked mobility,‘ and 
this practice was copied by Tasmania, and in 1911 by Great Britain when 
it passed its Trades Board Act.’ It was also adopted in 1915 by France for 
home-workers;* and has been followed for women by a considerable num- 
ber of the states in this country,’ and by most of the Canadian provinces.* 


4 See Collier, Wage Legislation in Australasia, Fourth Annual Report in New York State 
Factory Investigation Commission, Vol. IV, pp. 1851-2268 (1915). 

Ss Burns, Wages and the State 89-102 (1926); Sells, The British Trade Boards System 
(1923); Report to the Ministry of Labour of Committee into the Working and Effects of the 
Trade Board Acts (Cave Committee) Cmd 1645 (1922); Minutes of Evidence before the Cave 
Committee 1050 (1922). 

* Burns, The French Minimum Wage Act of 1915, 30 Economica, pp. 236-44 (1923). 


7D. W. Douglas, American Minimum Wage Laws at Work, 9 American Economic Re- 
view 701-38 (1919); Andrews, Minimum Wage Legislation, Appendix III, New York State 
Factory Investigating Commission (1914); Clark, Minimum-Wage Laws of the United States: 
Construction and Operation, Bull. 285, U.S. Bureau of Labor Statistics (1921); The Develop- 
ment of Minimum-Wage Laws in the United States 1912 to 1927, Bull. 61 of Women’s Bureau, 
U.S. Department of Labor (1928); Frankfurter, Dewson and Commons, State Minimum 
Wage Laws in Practice (1924); Operation of Minimum Wage Laws, Consumers League of 
Ohio and Ohio Council of Women in Industry (1924). 


*K. Derry and P. H. Douglas, The Minimum Wage in Canada, 30 Journal of Political 
Economy 155-88 (1922). 
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II 


The second main argument in favor of government regulation of wages 
is that by raising the wages of the lower paid, the economic efficiency both 
of the workers and of industry itself would be raised. This contention has, 
in turn, a number of strands. Higher wages to the underpaid would enable 
them to obtain better food, more adequate clothing, etc., and hence would 
build up their strength so that they ultimately could and would do more 
work. The increased wage would be a good investment for industry as a 
whole, although individual employers in the past had not thought so be- 
cause there was no surety they could retain the services of those whose 
wages they might increase, and because they felt confident of replacing 
those of their workers whom they enfeebled by others drawn from the 
common pool. 

Secondly, higher wages would tend to lead to the introduction of more 
effective methods of management. Slovenly management, it is contended, 
is encouraged by the practice of paying low wages, since firms find it possi- 
ble to survive by “sweating” their employees. The raising of wages to a 
more decent level would, it is argued, remove this possibility and would 
force many firms to improve their efficiency and conduct of the business 
or go under. This stimulus would force many inherently competent but 
erstwhile inefficient firms to arrange their flow of materials better, to re- 
duce wastes and to improve their marketing methods. 

Again, higher wages would lead to the introduction of more machinery, 
and hence to an ultimate reduction in costs. If labor is cheap, it frequently 
will not pay to use much machinery, but every increase in wages will in- 
crease the possibility of substituting machinery for labor, and hence will 
operate as a deterrent to prevent unit costs of production from increasing 
by as much as hourly wage rates. The investigations of Ernest Aves into 
the workings of compulsory wage regulation in Australasia,** and by the 
Cave Committee and by Miss Sells into the operation of the British Trade 
Boards Acts,® furnishes inductive corroboration that these results have 
occurred in some degree where wages have been raised as a result of gov- 
ernment rulings. 

It is true that if wages are raised, not in a few industries, but universally 
and by approximately equal amounts, the incentive to use machinery will 
be reduced, since the costs of the machinery will also be raised by reason 


Ernest Aves, Report on the Wages Boards and Industrial Conciliation and Arbitration 
Acts of Australia and New Zealand, 71 Great Britain Parliamentary Papers (1908). 


9 Sells, op. cit. supra note 4, 224-42; see the excerpts of testimony before the Cave Com- 
mittee in 1 Frankfurter and Dewson, Brief for Appellants in Adkins v. Children’s Hospital 
314-24 (1922). 
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of the wage increases in the capital producing industries.’® But since inter- 
est on capital forms a part of the cost of these machines, their cost will 
tend not to be increased by as much as the costs in the industries produc- 
ing consumers goods, and there will tend to be some substitution. This 
will be even more the case if the increases are confined to the consumers 
goods industries, or are greater there than in the capital goods industries. 

But it is here that the practical man of affairs will interpose the objec- 
tion that this process of substitution will necessarily throw some of the 
former workers out of employment, and hence be of doubtful benefit from 
the standpoint of the workers themselves. It is true that if all other things 
are equal, there will be some such tendency in the immediate industries 
concerned. But it should also be remembered that any such tendency will 
be mitigated, and the unemployed probably ultimately absorbed into em- 
ployment by the following factors: (a) There will be an increased demand 
for and an increased production of machinery and durable capital goods. 
This will require more workers, and these can be found either by trans- 
ferring directly some of the displaced employees or, as is more likely, by a 
series of intermediate shiftings of jobs which will serve to absorb at least 
a respectable fraction of the originally unemployed. (6) The increase in 
the quantity of capital goods used will result in a larger total sum being 
received by the capitalistic or investing class. For while the interest rate 
may be lowered slightly by the increase in the quantity of capital," this re- 
duction will not be proportionately as great as the increase in the quantity 
of capital upon which interest is paid.”* This increased income of the capi- 
talists will not be permanently held idle, but will sooner or later be de- 


*© Hayes, The Rate of Wages and the Use of Machinery, 13 American Economic Review, 
461-65 (1923). 

™ According to the principle of diminishing incremental productivity, which will be ex- 
plained later. 


™ Because the flexibility of the marginal productivity curve (i.e., the curve of diminishing 
increment) seems definitely to be less than what the economists term unity, namely, that if 
C=total original quantity of capital, and AC the increase in this quantity; and if P=total 


original product, and AP the increase in this: Then marginal productivity, or M.P.C = as “$C, 


is the flexibility of the marginal productivity curve; or the relation which proportionate changes 
in the marginal productivity bear to given proportionate changes in the quantity of capital, is 
then, ee / * and from inductive studies by the author and his associates, the numerator 


aoe is almost certainly less than ac . See P. H. Douglas, The Theory of Wages 113-227 
(1934); P. H. Douglas and Handsaker, The Theory of Marginal Productivity as Tested by 
Data for Manufacturing in Victoria, 51 Quarterly Journal of Economics 1-36 (1937), and a 
concluding installment in February, 1938. 
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voted to one or both of the following purposes, namely, spent on articles or 
services for personal consumption or invested in industry. In either event, 
it will increase the demand for labor, and hence promote the ultimate ab- 
sorption of those originally displaced. (c) Since these processes of absorp- 
tion will take time to work out, the case is strong for a system of unemploy- 
ment insurance which will at least partially compensate the displaced 
workers for the loss of earnings which they suffer prior to reemployment. 

(d) Finally, even if the increase in wages is not sufficiently compensated 
for by the three preceding types of economizing so that some firms who 
were close to the margin are in fact forced out, the displaced workers will 
be in whole or in part absorbed by being taken into the employment of the 
more efficient firms which can still flourish, and which may indeed have 
been already meeting or exceeding the wage fixed by the government body. 
In these firms, the average physical and value output per worker will be 
greater than in the original concerns, so that the net social productivity of 
industry will be raised by the transfer of labor. 

The question as to whether the more efficient firms will take on as 
many workers as those who lost their jobs in the relatively inefficient 
plants will depend on a number of factors, of which the chief is whether 
the demand for the article is such that a slight fall in price is accompanied 


by a greater or less proportionate increase in quantity demanded, is per- 
haps the most important. In the former case, the workers can in all prob- 
ability find permanent employment in the other firms within the same 
industry. In the latter case, there will be some displacement within the 
industry, but the released purchasing power of the ultimate consumers" 
will create employment opportunities elsewhere. 


Iil 


A third set of forces leading to the state fixation of wages is the desire 
to reduce the number of strikes and lockouts by establishing compulsory 
arbitration. Such trials of strength between unions and employers involve 
an interruption of production which at times hampers the consuming pub- 
lic. They are frequently accompanied in some countries by violence on the 
part of pickets, strike breakers, and the police, which turn the strike into a 
form of miniature class and civil war. Under these circumstances, the con- 
suming public as represented by the salaried, middle, and farming classes 
are likely to demand compulsory arbitration as a substitute for the strike 

3 In this case, they will be spending a smaller total quantity upon the article in question, 


and hence will have more to spend elsewhere. See an article by the author, Technological 
Unemployment, (30) American Federationist, pp. 923-50 (1930). 
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and lockout. Trial by combat, it is argued, has long since been abandoned 
in other acute conflicts of interest, and these are instead submitted to the 
arbitrament of the law. There is no surety that a just agreement will 
emerge from such clashes for the results will be determined by the relative 
strength of the two contestants rather than by the comparative justice of 
their claims. In addition, the struggle itself seems to many wasteful and 
unnecessary. How much better, it is argued, for these disputes to be sub- 
mitted to an impartial tribunal which would then render its decisions ac- 
cording to the canons of justice, and which would bar any recourse to a 
trial of economic strength." 

Such considerations make a powerful appeal in periods of labor dis- 
turbance not only to consumers who are not immediately involved in the 
conflict, but also to legally-minded persons who like to think of freedom as 
“slowly broadening down from precedent to precedent.’’ It is reinforced, 
however, by shrewd calculations by employers and the manual workers 
respectively of the relation between their political strength and their eco- 
nomic power. If the workers feel weak economically but strong politically, 
and see no real prospect of a change in their position, then they will tend 
to favor compulsory arbitration, as they did in New Zealand in the 1890's 
after they had lost the disastrous maritime strike,’ and which operated 
also in Australia. For then, by controlling or partially controlling the 


state, they believe they can get better terms than through voluntary 
agreements.’® On the other hand, if they feel stronger economically than 
politically, or if they are fearful of losing political strength in the future, 
they tend to oppose compulsory arbitration, and instead, to favor collec- 
tive bargaining. 

Similar considerations determine the attitude of the employers. If they 


4 Such, it may be surmised, were the sentiments affecting Richard Seddons and W. Pember 
Reeves, the leaders of the New Zealand Liberal Party, which first passed compulsory arbitra- 
tion in 1894. It was probably also a force affecting Governor Allen, W. L. Huggins and others, 
who passed the Kansas act of 1920. See Allen, The Party of the Third Part (1921); Huggins, 
Labor and Democracy (1922); Bowers, The Kansas Court of Industrial Relations (1922); 
Feis, The Kansas Court of Industrial Relations, 37 Quarterly Journal of Economics 705-33 
(1923). 

*s See Reeves, The Long White Cloud 286 ff. (1924); 2 Reeves, State Experiments in Aus- 
tralia and New Zealand (1902). 


©The recent situation in France, where labor supported a compulsory arbitration law 
which was passed in December, 1936 (see 61 Industrial and Labor Information, International 
Labour Office 232-35 (Feb. 22, 1937), is somewhat more complicated. Labor had won, eight 
months before, a political victory in returning the Popular Front coalition to power, and it 
had also won a series of strikes which had sent its union membership up from about one and a 
quarter million to five million members. But it was fearful lest further strikes would drive the 
middle classes towards fascism; and it had confidence in its ability to wield political influence. 
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have great economic strength, but have either lost or are fearful that they 
may lose control over the state, they will be opposed to governmental in- 
tervention. If, however, the unions are too powerful for them on the in- 
dustrial field or cause them great losses, but the employers are confident 
that they can control the government, then the latter will want to forbid 
strikes and establish arbitration machinery which will more or less do their 
bidding. Illustrations of the latter tendency are seen in the prohibition 
of strikes with the attendant machinery for “‘settling” industrial disputes 
in fascist Italy.*? 

Sometimes there is a mixture of many of these forces, as in Australia," 
which leads to the adoption of compulsory arbitration. 

Once compulsory arbitration is established, then the government tri- 
bunals are forced to set wages in the cases which come before them. In 
fact, they are soon forced to give a rather general application to those rul- 
ings which they make in specific cases. For if a tribunal were only to in- 
crease wages in a specific plant where a dispute broke out, then it would 
handicap that plant in its struggle for survival. Conversely, if decreases 
were granted to one firm alone, it would be favored. In order to preserve 
competitive equality, the arbitration body is therefore forced to extend 
its rulings to at least the major portion of the firm’s competitors as well. 
Disputes which might otherwise be more or less confined to one plant or 
section of an industry serve, therefore, to pave the way for decisions af- 
fecting the industry as a whole. 

Where the tribunal is at least mildly favorable to labor, the rulings tend 
to be broadened in a second manner. The workers know that they will not 
be forced to strike in order to raise an issue, since the arbitration ma- 
chinery exists to prevent just such a step. They, therefore, can ask for 
increases and improvements in plants where their degree of organization 
is weak, since they have nothing to lose by such action. The arbitration 
body will, therefore, speedily be plunged into the general fixation of 
wages.*? 

IV 

The final main argument for the state regulation of wages is the so- 

called “purchasing power” theory. The consumers of the predominant 


"7 Rosenstock-Franck, L’Economie corporative fasciste en doctrine et en fait (1934); 
Salvemini, Under the Axe of Fascism (1936); Finer, Mussolini’s Italy (1935). 

*® Anderson, The Fixation of Wages in Australia (1929); Higgins, A New Province for Law 
and Order (1922); Clark, The Labour Movement in Australasia (1906); O. R. de Foenander, 
Towards Industrial Peace in Australia (1937). 


"9 See Le Rossignol and Stewart, State Socialism in New Zealand 216-49; (1910) Broad- 
head, State Regulation of Labour and Labour Disputes in New Zealand (1908). 
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proportion of mass production goods and services are the industrial wage. 
earners, the lower-paid clerical and professional workers, and the farmers. 
Many modern theorists, like Malthus,?° Sismondi,” and Owen” a century 
ago, believe there is a tendency for the sum total of monetary purchasing 
power in the pockets of the consumers of these goods to be less than the 
sum total of the price tags on these goods. When this happens, it is argued, 
there is a greater quantity of goods produced than will be demanded at the 
given price level; and the result will be that business will close down part of 
its capacity in order to work off its unsold accumulation of stock. But this 
will destroy purchasing power and lead to fewer purchases, with all the 
cumulative chain of consequences which hung society into a deeper eco- 
nomic depression.”* 

The ultimate cause of the breakdown is believed by this group to be an 
insufficiency in the quantity of consumers purchasing power to buy the 
quantity of goods produced at the prices charged. There is no unanimity, 
however, within this group as to the reasons why this insufficiency should 
exist. Some, like Major C. H. Douglas,?* believe it is due to the nature of 
our system of banking and credit. Others ascribe the primary causes to 
monopoly.*4 While still others, following Marx, think the real roots are 
to be found within the capitalistic system itself and in the extraction of 
“surplus value.” 

Many, nevertheless, accept this theory in its general outlines without 
troubling to analyze deeply the fundamental reasons why they believe it. 
Whereas the followers of Major Douglas believe in the socialization of 
credit as the cure for the disparity; the anti-monopolists in a forced return 
to competition which will reduce prices, and hence enable all the commod- 
ities to be bought; and the Marxians in a social order where wages will be 
virtually the sole distributive share, this larger body holds that what is 
needed is an increase in wages and the lower salaries, so that the purchas- 
ing power of the consumers will be built up to the productive capacities of 
industry. In so doing, they believe sufficient customers will be provided 
for industry so that if a country is in a boom period, unsold inventories 


2° Malthus, Principles of Political Economy (1820). 
2 Sismondi, Nouveaux principes d’économie politique (i827). 
* Owen, A New View of Society (1818); Report to the County of New Lanark (1821). 


** For a description of the cumulative nature of this process, see my Controlling Depres- 
sions, pp. 9-31 (1935). 


23 C. H. Douglas, Social Credit (1933); Soddy, Wealth, Virtual Wealth and Debt (1933); 
Soddy, Money versus Man (1933). 


*4 P. H. Douglas, Controlling Depressions (1935). 
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will not be accumulated and a crash will consequently be averted. If a de- 
pression is under way, it is believed that the increase in the purchasing 
power of the workers will restore prosperity. The advocates of this theory 
realize that individual industries cannot do this by themselves, since a 
worker spends but a very small fraction of his income upon the product 
which he helps to turn out. An increase in wages by one firm, and even by 
one industry, therefore, increases the costs for that particular enterprise 
or brand of trade, but does not increase to any appreciable degree the total 
demand for its product. Such a policy may aid other industries, but it 
does not aid the innovating group. If improvement is to be effected, there- 
fore, it is necessary that all industry should be forced simultaneously to 
increase wages, and hence reciprocally provide increased demand for one 
anothers’ products. Only the government can do this, and state regula- 
tion of wages comes to be regarded as a business necessity. Such, in brief, 
was the economic theory which lay behind the N.R.A. in this country.’ 
The reply of the hard-headed orthodox economist to such arguments is 
that an increase in wages obviously increases costs by the same absolute 
amount as it increases monetary consuming power and, therefore, there 
is no net increase in real purchasing power. The increase in costs and 
prices, it is said, cancels the increase in the money incomes of the workers; 
and to attempt to raise general purchasing power by raising wages is 
equivalent to a man trying to lift himself by tugging at his own boot- 
straps. Furthermore, it is asked, from whence is the increase in monetary 
purchasing expected to come? The ultimate sources under our present 
system are the privately owned banks; but the mere fact that the costs 
of business have increased does not ensure that the banks will so increase 
their loans to business as to enable the higher total sum of wages to be 
paid. 

These objections are weighty. If, however, more monetary purchasing 
power can be squeezed out of the banking system through the creation of 
more credit, or if idle corporate reserves can be drawn upon, then it is 
possible for an increase in wage payments to increase total demand and 
output; but only under the following conditions: 

1. If the increase in money payments is largely spent upon goods and 
services which, produced under past conditions of lower wages and costs, 
are not marked up to the full extent of the rise in current wage rates. 

2. If this leads to an increase in the quantities of goods ordered by 
retailers, wholesalers, etc., and hence in the quantities turned out by such 
basic industries as manufacturing, etc. 


*s See Lyon, Homan, Terbogh, e¢ al., The National Recovery Administration (1935). 
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3. If overhead costs are reduced by this increase of output. This largely 
depends on the price policies of industry. If there has been a practice of 
loading fairly heavy overhead charges upon the reduced output which a 
depression brings, then an expansion in output might well permit these 
charges to be reduced per unit. This in turn would help to counterbalance 
the increase in labor costs so that prices need not rise subsequently by 
as great a ratio as wages, and consequently a continuing increase in real 
purchasing power would be obtained. 

Phrased in this fashion, the purchasing power argument contains more 
sense than its opponents have been willing to admit. But it must be 
recognized that for it to be realized, virtually all of the above conditions 
must be met; and if they are not, the method largely ceases to have value 
and may, as we shall see, do positive harm. 


V 


The scope and degree of the wage regulation which is carried out by the 
state depends, as I have hinted, upon the relative strength of the sets of 
purposes which have been briefly analyzed. If the purchasing power the- 
ory is dominant, then an almost universal degree of regulation follows al- 
most inevitably. For since the purpose is to increase the total purchasing 


power, and this is presumed to be done by an increase in money wage 
rates, then obviously it is only logical to sweep as many groups as possible 
into the system. 

The effect of the system of compulsory arbitration depends upon 
whether it is confined by law to a few vital industries, such as railroads, 
etc., where an interruption is thought to be particularly dangerous; or 
whether it is intended as a reserve method for settling disputes in society as 
a whole. In the latter case, state regulation of wages for the reasons al- 
ready stated tends to become widespread and to be in fact the predomi- 
nant method of wage adjustment. 

If those who wish to use state regulation as a means of raising the plane 
of competition are primarily middle class reformers, then this method is 
likely to be restricted to the most sweated industries or classes; while for 
the major part of the economy, wages will be fixed by individual bargain- 
ing or collective agreement. Finally, in countries, where the individualistic 
philosophy is strong, and where men are presumed to be able to take care 
of themselves, there is a pronounced tendency to confine the legislation to 
women and minors, but not to extend it to men. This is the present situa- 
tion in the United States and most of Canada, in contrast with that of 
Great Britain and Australasia, where men are’ also included. 
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VI 


STANDARDS FOLLOWED IN FIXING BASIC WAGES 


A wide variety of principles are admitted into the fixation of the basic 
wage. In some cases, as in the case of the fixation of basic wages for men 
and women in New South Wales and the other Australian states except 
Victoria, in the decisions of the Australian Commonwealth Court of Ar- 
bitration, and in most of the early minimum wage statutes for women of 
the American states, the basic standard is presumed to be that of the 
“living wage.” In other cases, such as the trade boards in Victoria and 
Great Britain, no explicit standards are laid down, and the administrative 
tribunals are left more or less free to use whatever criteria they deem best. 
Sometimes, as in the Massachusetts minimum wage law, the ability of the 
industry to pay is to be expressly considered and is to constitute a limiting 
factor upon any wage set. Finally, the obiter dicta of Mr. Justice Suther- 
land in Adkins v. Children’s Hospital® led numerous states which passed 
subsequent laws to add a second criterion, namely, that wages fixed should 
not exceed the “fair value of services rendered.”’ 

But whatever the explicit rules of judgment are supposed to be, certain 
considerations are bound to affect the wage-fixing body. If it is moved at 
all by humanitarian considerations, as will tend to be the case in states 
with a liberal tradition, it will have to take into consideration the cost of 
living, however vaguely or inexactly it may define such a concept. But 
even where this is the only criterion which it is supposed to follow, it will 
in practice be forced to consider also the state of business both generally 
and in terms of specific industries, and the probable effects upon prices, 
profits, and employment of any ruling. 

In so far as the minimum cost of living is concerned, the basic assump- 
tion is that the vast mass of workers actually produce enough to support 
and reproduce themselves and that if they are paid less, it is because they 
are being exploited through the superior bargaining strength of their em- 
ployers. The fact that society is able to reproduce itself and show a net 
population growth with an expanding average standard of life is regarded 
as proof that the workers as a whole are not parasitic and that they pro- 
duce their keep. Where a specific industry gives to its workers less than 
enough to “support” them, and enable them to at least reproduce them- 
selves, it is regarded as being parasitic and as taking from the workers 
strength and energy which it does not restore in the form of an adequate 
wage. To compel the industry to pay a living wage is, therefore, regarded 


*% 261 U.S. 52s. 
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as being merely a measure which compels employers and consumers to 
restore to those who produce the articles in question at least as much 
physical energy as has been expended upon their production.”’ 

The skeptic will, of course, reply to all this by saying as a defense 
against general wage regulation: (1) that the very fact of population in- 
crease is itself proof that industry as a whole is not parasitic; for if it were, 
no such growth could result. And if to this, it is objected that it is possible 
for a luxuriant quantity of second-rate and enfeebled quality to flourish 
among men as it so frequently does among trees, and yet for qualita- 
tive deterioration to occur, the reply of the opponent of wage regulation is 
that there is little or no evidence that this has been occurring in the west- 
ern and New World countries. Instead, there has been a prolongation of 
life and an apparent increase in average bodily well-being. 

(2) As a defense against wage regulation in specific substandard indus- 
tries, the skeptic contends that these attract sub-standard persons who 
cannot hold their own in the industries where the pace is faster and the 
need for intelligence greater. These men and women tend instead to gravi- 
tate to those industries which will give them shelter, and hence predomi- 
nate there. What seems to be a parasitic wage is, therefore, said not to be 
such in fact; but is instead merely that which these inferior persons pro- 
duce. It is not the industries which are parasitic upon the workers, declare 
this group, but the workers who are parasitic upon society. 

This claim is denied by the advocates of wage regulation, but the ques- 
tion is indeed one which is not susceptible of definite proof prior to the 
establishment of wage minima. After such standards are put into effect, 
some indication of the respective validity of the contentions can be ob- 
served from whether or not the previous workers are retained at the high- 
er wage, or whether they are discharged. If they are still retained, then 
there is a presumption that the primary fault was originally not in the 
workers but in the wage. Even here, however, there is still the possibil- 
ity that the higher wage will have been paid not out of the efficiency of the 
workers, but out of higher prices by the public, and hence constitute an 
indirect subsidy to enable the unfit to live upon a more humane standard 
of life. This issue may be susceptible of verification, but it also may not 
be. 

Once the idea of a “living wage”’ or something approaching it is approxi- 
mated, there remain at least two further questions: (1) What is in fact the 
content in goods, services, and money of a living wage for an individual? 


27 See S. Webb, The Economic Theory of a Legal Minimum Wage, 20 Journal of Political 
Economy 973-98 (1912); Kelley, Some Ethical Gains through Legislation (1905). 
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(2) How many individuals are in fact dependent upon a given worker 
for support, and for how many should an industry assume such an obliga- 
tion? 

The content of family and individual budgets has been studied by a 
large number of competent authorities,** and in general at least five levels 
or planes of living have been defined: (1) The poverty scale, upon which 
a person or family may live for a time, but which is inadequate as a perma- 
nent basis because of the lack of provision made for replacements of cloth- 
ing, furniture, household goods, etc., and which, by providing inadequate 
medical and dental care, would also make inroads upon health. The 
crowding to which the family would be subjected might also well impair 
the morals and good temper of its members. (2) The minimum of physical 
subsistence scale, which would provide for adequate food, clothing suffi- 
cient to ward off the cold, and not quite as bad housing as that obtained 
by those on the lowest level. Comparatively little would, however, be 
allowed for amusements and incidentals, and in practice most of the fam- 
ilies would prefer to spend some money on these and other items than upon 
the apparently more “‘necessary” food items. The result is that in prac- 
tice the full minimum food quantities are not purchased until the income 
is somewhat above the figure set for this level. (3) The subsistence-plus 
level which allows more money for housing, clothing, incidentals, educa- 
tion and medical care. (4) The health and decency level, which is still 
more liberal. (5) The comfort level, which is roughly similar to what is 
meant by the term “American standard of living” and which would allow 
at least one room per member of the family, two suits of clothes per year 
for the head of the household, a fairly adequate provision for insurance, 
brief vacations, occasional trips to the movies, and the use of a second- 
hand automobile. 

The actual physical content of these various planes of living can be ap- 
proximated with some degree of accuracy. Due allowance should, how- 
ever, be made for the climate, and in the case of the upper levels, for the 
social customs of the given region. Then the articles and services can be 
priced and the cost of maintaining a given level be obtained. These prices 
can be taken periodically so as to take due account of changes in the cost 
of living. 

28 More, Wage Earners Budgets (1907); Chapin, The Standard of Living in New York 
City (1909); Beyer, Workmen’s Standard of Living in Philadelphia (1919); The Chicago 
Standard Budget for Dependent Families, Chicago Council of Social Agencies (1929-31); 
Standards of Living, Bureau of Applied Economics (1919); Studies by the National Industrial 


Conference Board and the Labor Bureau (1918-20); Eliot, American Standards and Planes of 
Living (1931). 
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The issue as to how many dependents a worker should be supposed to 
support has been an even knottier question. Originally, the tendency was 
to assume that a man would be expected to have a family of five dependent 
upon him,”® while an employed woman would be expected to be living 
away from home.*° The theory behind the ‘‘family of five” assumption 
was twofold: (1) It was thought that five was the average size of family. 
This was because the average size of the “household” in the United States 
in 1890 was of approximately this number, although the “household,” by 
including all those who kept house together under one roof covered hotels, 
prisons, and insane asylums, and was necessarily larger than the “fam- 
ily.”” In 1930, incidentally, the average size per household was approxi- 
mately 4.0. (2) It was thought that each male worker needed a wife and 
three children to replace him. Two children were obviously needed to 
take the place of the parents, while another child was said to be necessary 
to allow for deaths prior to marriage, bachelors and spinsters who never 
married nor reproduced their kind, and sterile marriages. What this as- 
sumption ignored, however, was the fact that a man would not be married 
throughout his working life, and that he typically would not have three 
children dependent upon him for the major portion of his working years. 
For there would be some years after marriage before he had three such chil- 
dren, and after a time, they would grow up and become self-supporting. 
While the dependency of three children might be a stage through which 
the typical worker would pass, it was not a permanent characteristic. 

As a matter of fact, a simple illustration will show the excess loading 
which the adoption of a family of five standard would involve. There 
were in 1930, 35,052,000 males of 20 years and over who were gainfully 
occupied.** If each of these were to have been provided with maintenance 
for five people, the total number thus cared for would have been 175,260,- 
ooo. Assuming that the 2,565,000 males from 16 to 19 years inclusive, 
and the 10,546,000 females from 16 years up should under these conditions 
at least receive enough to maintain themselves, this would give a total of 
188,371,000 persons who would be maintained. But the total population of 
the country in that year was only 122,775,000. The universal payment of 
such a wage or income would provide for approximately 65,600,000 ficti- 
tious and non-existent wives and children. 


29 Rowntree, Poverty (1901). 


3° Taussig, Minimum Wage for Women, 30 Quarterly Journal of Economics 411-42 (1916); 
D. W. Douglas, The Cost of Living for Working Women, 34 Quarterly Journal of Econom- 
ics 225-59 (1920). 

# Statistical Abstract for 1933, p. 53. 
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Since there were in reality only 36.0 million children under 15 years in 
this country in 1930, and 47.6 million under 20 years of age,** the average 
number of children to be supported by the 35 million occupied males of 
20 years and over was only 1.03 or at the most 1.36, instead of the 3.0 
which would be assigned to them under the proposed standard. 

When these figures are analyzed more closely, the essential absurdity of 
using the family of five standard for all workers becomes more evident. 
There were, for example, 9,300,000 males of 20 years and over who were 


TABLE 1* 


AMERICAN FAMILIES IN 1930 CLASSIFIED ACCORDING 
TO NUMBER OF CHILDREN UNDER 10 AND 21 
YEARS, RESPECTIVELY 


PERCENTAGE OF FAMILIES 
Havinc CHILDREN 


NuMBER OF CHILDREN 


Under to Under 21 
Years 


38. 
20. 
16. 
10. 


* Fifteenth Census of the United States, Vol. VI, on Popula- 
tion, 8 (1930). 


bachelors. It could not, I believe, be seriously maintained that these had 
families of five to support! 

Then, of those who did have families, Table 1 shows the percentages 
which had the given number of children under 10 and 21 years of age, re- 
spectively. This shows that virtually 59 per cent of the families’ had no 
children at all under the age of 10, 78 per cent had fewer than two chil- 
dren, and 89.8 or virtually 90 per cent, had less than three such children. 
Only 6 per cent had exactly three children under the age of 10, while but 
4.1 per cent had more than three children. 

It is, of course, improper to regard only the children under ten years as 
dependent upon adults, since children should not go to work and become 


» Fifteenth Census of the United States, Vol. II, on Population 38 (1930). This figure, of 
course, included some who were not gainfully occupied. 

33 Between one-eighth or one-ninth of these were single member families of persons living 
by themselves. This should be borne in mind as a slight qualification to the figures cited above. 
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self-supporting until appreciably later. The use of such an age limit there- 
fore very distinctly understates the number of dependent children, and 
unduly increases the proportion of those listed as having few or no children 
in this category. If we take twenty-one years, however, as our top age, we 
will certainly be overstating the number of such dependents, since few 
will contend that all children should be supported by their parents until 
they reach the age of twenty-one. Yet even on this basis, there were 39 
per cent of the families which had no such children,#4 and 59.6 per cent 
which had less than two, and 75.8 per cent with less than three. Only 10 
per cent had precisely three children under twenty-one years, while 14.2 
per cent had more than three such children. 

If all male workers were, therefore, paid enough to support a family of 
five, vast surpluses would be poured into the pockets of the majority. 
The needs of only a small fraction would be met while a considerable 
percentage of the workers would not receive enough to support their 
children. And those children, incidentally, would form a very consider- 
able fraction of the total number of children to be maintained. From 
rough computations it appears that about 25 per cent of children under 10 
years of age, and 45 per cent of those under 21 years, belonged to families 
which had more than three such children. The family of five wage is, 
therefore, like the bed of Procustes, that mythological inn keeper, who 
hacked off the legs of his tall guests to fit his sleeping accommodations, 
and who put his shorter visitors upon the rack in order to stretch them out 
to the prescribed length. 

In the case of women, the assumption that the costs to be met are 
those of a single woman living away from home has been challenged from 
both extremes. Some, such as Professor Taussig, have pointed out that 
most women workers live within the family unit, and have urged that the 
direct costs for such women rather than those living away from home 
should be taken as the standard. If, however, the unpaid services of the 
mother are taken into account, and if an industry is to be charged with 
some share of this family overhead cost, then the difference between the 
costs of living for these two classes of women is reduced to a comparatively 
minor range. This is still further diminished if the women at home are to 
be given some allowance for saving for matrimony or for some other 
eventual contingency. 

The extreme feminists have, on the other hand, challenged the standard 
of a single woman living away from home on the ground that many 


34 This is of course subject to the qualification which has been mentioned in the previous 
footnote. 
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women have numerous dependents and that a proper basic wage should 
make provision for them as well as for the dependents of men. It is, 
therefore, argued that the basic wage for women should be enough to sup- 
port a family of five or at least four. 

The objections which have just been advanced against the use of such 
a standard for men apply, however, with even greater force in the case of 
women. For the percentage of women who have two or more dependents 
to support is far less than the percentage of men. The exceptions should 
not be confused with the rule nor made the basis for the treatment of all. 
To the degree that the dependents are the children of widows, a better 
method of caring for them would be to provide more adequate mothers’ 
pensions, such as are now being jointly financed under the Social Security 
Act by the federal government and the states. To the degree that they 
are the aged mothers of working women, protection can be given either 
through old age pensions or allowances for aged dependents, such as 
those which I shall propose for children in the final section of this article. 

There would seem, therefore, to be sound ground for retaining the cost 
of maintenance for a working woman living away from home as the stand- 
ard in the case of women. 

The standards which should be followed in considering the ability of an 
industry to pay are even more complicated, and may briefly be summa- 
rized as follows: 

1. If, as often happens, there is a considerable variation in the wages 
paid by different employers for the same type of labor, and if those paying 
the higher wages are still able to survive, there is a strong presumption 
that the minimum scale could be raised to equal that paid by the “‘better”’ 
employers. This need not be the highest wage paid, but it can be in the 
upper half or the upper quarter. The presumption here is that if these 
employers can pay a higher wage and still prosper, that the others can do 
so as well, and that an increase in the wages paid by the latter will either 
force them to be more efficient, or if this is not done, to give way to the 
more effective employers who are more entitled to survive. 

There is much weight in these contentions; but two objections need to 
be noted. (a) It is urged that the employees in the lower-wage establish- 
ments will tend to be less efficient than those in the better-paying plants, 
and hence it is improper to reason as though they were already producing 
what the latter are receiving. (b) It is urged that the employers who pay 
low wages are by nature also less efficient than those who pay the higher 
scale, and that to force up these wages will in effect drive them out of busi- 
ness, since they do not possess the ability to reduce costs in other ways. 
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Fundamentally, this is a contention that there are not enough able man- 
agers to supply the needs of industry, and that the wage standards which 
the efficient voluntarily assume should not be imposed on the less able. 

2. A second test is, obviously, that of the degree to which the indus- 
try is able to earn interest on capital and profits. If the general average of 
profits in an industry is comparatively high in terms of the amounts in- 
vested while wages are comparatively below the general average, then the 
case for increasing the wage level is strong. 

If an industry earns only a low rate of interest, and if numerous firms are 
close to bankruptcy, then obviously an increase in wages should be ap- 
proached with great caution. If the wages are at least equal to what simi- 
lar labor receives elsewhere, then it is probably wise not to disturb the 
situation. If wages are, however, also comparatively low, the question of 
an increase will hinge upon three considerations: (a) The degree to which 
there are latent improvements in technique and management which could 
increase output per man hour, and hence help to counterbalance in whole 
or in part an increase in wage rates. (b) The degree to which an increase 
in wages could be passed on to the consumers in the form of an increase in 
prices and in gross receipts. For where both labor and capital are under- 
paid in comparison with what is received elsewhere, it would seem as though 
either the industry is inefficient or the consumers are profiting unduly 
from low prices, and are therefore parasitic to this degree upon those who 
furnish them with these commodities. (c) The degree to which it may be 
possible and wise to transfer labor and capital from the industry in ques- 
tion to other industries. 

3. The question whether an increase in wages can be compensated for 
by an increase in prices is obviously of great importance, and needs to be 
examined in more detail. There is evidence to indicate that general wage 
increases in Australia tend to be followed fairly speedily by increases in 
the scale of tariff duties, in order to prevent foreign competitors from mak- 
ing inroads upon the market. It is also quite possible that there may be a 
gentleman’s understanding among the employers that such increases 
are also to be followed by a compensating advance in the internal level of 
prices. This, if fully carried out, may leave the parties in much the same 
relative position as before.* 

There is strong evidence to indicate that this is precisely what happened 
in this country under the N.R.A. Wages were increased, but the employ- 
ers—through their code authorities and their price and production con- 
trols, were able in the main at least to protect their relative position. 


35 If interest and profits are increased commensurately with wages. 
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So far as industry as a whole is concerned, a general advance in prices 
would also be conditioned upon whether or not the banking system would 
increase its volume of loans. If it did so in proportion to the increase in 
unit costs, then perhaps the same volume of total output could be main- 
tained as would otherwise be the case, but at a higher price level. There 
would be a distinct question, however, whether the general position of la- 
bor would be appreciably improved, or whether the gains in money wages 
would not be counterbalanced by the increase in the cost of living. 

If the amount of credit or monetary purchasing power were not ex- 
panded in proportion to the increase in price per unit, the inevitable re- 
sult would seem to be a decrease in the quantity of goods demanded, and 
hence in the numbers employed. Unemployment would, under these con- 
ditions, increase. 

If the increases in wages were not to be general, but were confined to 
a specific industry or to a few industries, then the effect of an increase in 
price would hinge upon the relative elasticity of demand for the com- 
modities in question. If the demand were inelastic, i.e., if an increase in 
price of 1 per cent were accompanied by a decrease in the quantity de- 
manded of less than 1 per cent, then such an increase in unit price would 
be accompanied by some increase in total receipts, and the condition of 
the laborers who remained within the industry could be improved, and 
possibly the position of capital as well.*° If the demand were elastic, how- 
ever, and the increase in wages and prices were accompanied by a more 
than proportionate reduction in the quantities of the articles purchased, 
then the burden of unemployment would tend to be heavy and the posi- 
tion of the owners weakened. 


Vil 


Let us now consider the fundamental case against wage fixation by the 
government. This is fundamentally based upon the contentions: (1) 
That the workers now tend to receive approximately what the last worker 
or group of workers adds to the social product. This is what is known as 
the law of marginal productivity. (2) That if the level of wages were 
pushed up above this point, then workers would be paid more than the 
last group had added. Employers would, therefore, lay off some of the 
workers, and would continue to reduce their force until the amount added 
by the last worker or group of workers was again equal to the higher wage. 
This would cause unemployment to increase. If there were free competi- 


% But purchasing power would be withdrawn from other industries, and the problems of 
these groups made more difficult. 
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tion between laborers and a fluid wage system, these men would then 
offer to work for less than the raised wage, since otherwise they would earn 
nothing; and the pressure of this competition would ultimately bring 
wages back to the original point where the quantity of labor demanded 
would be equal to the quantity of labor supplied. But if an inflexibility of 
wages is prescribed by government mandate, then the higher wage can 
only be maintained by keeping a proportion of the workers unemployed, 
and by diminishing the national income in the process. 

This theory rests indeed upon two pillars. The first is the principle that 
if one factor of production, such as labor, is increased while the other 
factors are held constant that while the total product will increase, it will 
do so at less than the proportionate rate by which the variable factor has 
increased. In consequence, the total product curve will increase by di- 
minishing increments, and if these increments, or the curve of first differ- 
ences, are plotted on a graph with the quantity of the factor as x, or the 
independent variable, they will have a negative slope. This is known as 
the law of diminishing marginal (i.e., incremental) productivity.*7 The 
second pillar of the theory is the belief in a state of perfect competition, 
or in something approaching it, under which employers compete for labor 
and workers for jobs, where both labor and capital are mobile, and where 
there is little or no unemployment of either labor or capital except where 
it is caused by a rate of return higher than the marginal product of the 
last unit of the total supply. Let us discuss each of these basic arguments 
in turn. 

If all of the factors of production were to increase simultaneously and 
at the same rate, the most plausible assumption to make is that product 
itself would increase at that rate. That is, a doubling in the quantity of 
labor, of capital, and of natural resources with technology unaltered can 
be expected to produce a doubling in product. If the quantity of labor is, 
however, doubled while the quantities of capital and natural resources are 
unaltered, the increase in the total product will be less than 1oo per cent. 
This of necessity must be so to the degree that natural resources and 
capital make some contribution to the total product, since a doubling 
upon their part in conjunction with labor is required to double the total 
product. Total product will, therefore, increase relatively more slowly 
than the proportionate increase in the quantity of labor alone. This will 


37 See Von Thunen, Der Isolierte Staat (Zweiter Teil) 557-84 (1930); Clark, The Distribu- 
tion of Wealth (1899); Wickstead, An Essay on the Coordination of the Theories of Production 
and Distribution (1894); Walras, Elements d’économie politique pure, Barone, Studi sulla dis- 
tribuzione, 12 Giornale degli Economisti 107-55; 235-53 (1896). 
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be according to some such curve on a logarithmic scale as that shown in 
Chart 1.578 
CHART 1 


PRODUCT 


QUANTITY OF LABOR 
Logarithmic scale 


Here, a doubling in the quantity of labor causes product to increase by 


75 per cent. 
TABLE 2 


AN ILLUSTRATION OF THE EFFECT UPON TOTAL AND INCREMENTAL PRODUCTION 
OF INCREASING THE QUANTITY OF LABOR IN RELATION TO THE QUANTITY 
OF CAPITAL AND NATURAL RESOURCES 


Quantity oF Factors 
TOTAL 
Amount OF INCREASE IN 
Propuct (75 Propuct 
Lazsor as Com- Propuct (Co. 4 APPLIED 
Per CENT oF PRECEDING 
PARED WITH TO Precepinc ITEeMs IN 
Natural PROPORTIONATE - PRODUCT PLUS 
Previous Cot. 6) 
Resources INCREASE INCREMENT 


and Capital Quanity tn Lasor) 


1.0X.75)=.75 
1.75X .375) = .6563 
(2.4063 X .25) = .6016 
(3.0079 X .1875) = . 5626 5705 
(3.5705 .15)= .5356 1061 
(4.1061 X .125) = .5232 .6293 


Such a curve of total product carries with it the principle that the 
increment by which the total product grows, decreases with each unit 


3™ This line is fitted to the function log y = a + .75 log x where a has a positive value. 
It would perhaps be clearer were a omitted so that log y = .75 log x. 
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addition of labor. A simple arithmetical illustration will make this clear. 
The key to it is the fact that the percentage increase in production is only 
three-fourths of the percentage increase in the number of laborers. 

It will be seen from this (i.e., by column 5) that the absolute amounts of 
the increments to the total product caused by the addition of another 
worker, diminish as successive workers are added. These are shown sep- 
arately in Chart 2, and illustrate the principle of diminishing incremental 
or marginal productivity. 


CHART 2 
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QUANTITY OF LABOR WITH 
NATURAL RESOURCES AND CAPITAL CONSTANT 


If there is perfect competition for laborers and for jobs, the amount 
added by the last worker will tend to be the wage paid to each.** For if the 
wage is less than this amount, then the quantity of labor demanded by 
employers will be more than that supplied, since employers will profit 
from hiring workers whose wages will be less than what they add to the 
product. But if more workers are demanded than can be supplied, the 
inevitable result under competitive conditions is to cause employers to 
compete against each other for labor by raising the wage. This process will 
go on until the wage is raised to the point where the quantity of labor de- 


3* In this, we assume a homogeneity between the different units of labor. 
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manded is equal to that supplied. This is equal to the amount added to 
the product by the last worker or group of workers, and is the point at 
which the market is cleared. 

Conversely, if wages are raised above this point, the employers will 
demand fewer workers, since they will not want to pay more to workers 
than they add to the product. This, as has been stated, will create unem- 
ployment. If governmental or trade-union regulations are not imposed, 
then these unemployed will be able to find jobs by offering to work for 
less; and this process will go on until wages are once again reduced to the 
point of marginal productivity. If this lowering of wages is made impos- 
sible by governmental action through the fixing of a minimum, then the 

TABLE 3 


APPROXIMATE VALUES FOUND FOR MANUFACTURING OF EFFECT 
OF INCREASES IN THE QUANTITIES OF LABOR AND CAPITAL 
RESPECTIVELY 


PERCENTAGE INCREASE IN 
MANUFACTURING Propuct 
WITH INCREASE OF 1 PER 
Country Cent In Given Factor ALONE 


Capital 


United States........| 1899-1922 ‘ .25 

1890-1926 p .26 
New South Wales....| 1901-1927 ; 35 
Victoria 1907-1929 ; 29 


result will be that a permanent group of unemployed is created—unless 
by the growth of capital and the improvement of technology, marginal 
productivity for the labor supply as a whole is raised to the level of the 
new wage. 

The next issue which presents itself is that of the slope or elasticity of 
this curve of diminishing marginal productivity, which under perfect com- 
petition we may identify as the ultimate demand curve for labor. From 
studies which several of us have made concerning the relations between 
historical changes in the quantities of labor, capital, and product, in manu- 
facturing for the United States, Massachusetts, New South Wales and 
Victoria, the “‘normal” effect of (a) an increase of 1 per cent in the 
quantity of labor with capital constant, and (b) an increase of 1 per cent in 
the quantity of capital with labor constant, has been as shown in Table 3.3? 


39 For the statistical and mathematical evidence upon which the results are based, see 


P. H. Douglas, op. cit., supra note 12, 113-202; P. H. Douglas and Handsaker, op. cit., supra 
note 12. 
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It will be noticed that there is a substantial degree of uniformity between 
the results. The fact that the New South Wales results are the farthest 
away from the others is partially due to the nature of the index of capital, 
which is computed on a somewhat different basis from that followed in 
other studies. 

Now, it can be demonstrated that: (1) The flexibility of the marginal 
productivity curve of a factor, i.e., the rate at which the marginal produc- 
tivity of factor changes with a percentage change in its quantity, is equal 
to the sum of the exponents of the other factors. When we deal with only 
two factors, this means that the flexibility of the marginal productivity 
curve for labor is represented by the exponent for capital and vice versa. 
This means that an increase of 1 per cent in the quantity of labor will 
normally cause, so far as manufacturing is concerned, and if other things 
are constant, a decrease of from 3 to } of 1 per cent in the marginal produc- 
tivity of labor. (2) The elasticity of the marginal productivity curve is the 
reciprocal of its flexibility. This represents the relative percentage change 
in the quantity of a factor which is required (if other things are equal) to 
effect a change of 1 per cent in the marginal productivity of that factor. 
For labor, it would—according to the studies mentioned—apparently be 
between —3.0 and —4.0. 

I have stated elsewhere*® the consequences of all this under the assump- 
tions of a competitive economy. “The fact that the elasticity of the de- 
mand for labor seems to be between — 3.0 and —4.0, indicates that where 
unemployment is caused by a wage rate which is higher than marginal 
productivity, a reduction of one per cent in the rate of wages should nor- 
mally lead to an increase of 3 or 4 per cent in the volume of employment 
and hence to an increase in the total income of the workers of from 2 to 3 
per cent. If wages are pushed up above the point of marginal produc- 
tivity, the decrease in employment would normally be from three to four 
times as great as the increase in hourly rates so that the total income of 
the working class would be reduced in the ratio indicated above. It should 
also be noted that Pigou in his recent Theory of Unemployment arrives by 
almost purely deductive methods at an almost identical estimate of the 
elasticity of demand for labor during periods of depression, namely, that 
it is ‘probably not less than —3.0.’” 

I hastened to add, however, that it did “not follow however that the 
cause of unemployment is uniformly a wage which is in excess of marginal 
productivity. There are other causes of a seasonal, cyclical, and tech- 


4° The Theory of Wages sor (1934). 
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nological nature and in these cases a reduction in the wage rate need not 
invariably bring the greater expansion in employment.” 

The opponents of wage regulation (of which I am not one if it is properly 
conducted) take such studies as these to support their contentions that 
the fixation of wages should be left to the adjustment of “economic law,” 
and that the government should keep its hands off lest, in so doing, it raise 
wages above the level of social marginal productivity and (a) create a 
larger percentage of unemployment than that by which it raises the 
wages of those who continue to be employed, (b) consequently diminish 
the total amount to be paid to labor as a whole, as well as decrease the 
total national income at the same time. 


Vill 


The foregoing objections have, however, been based on the assumption 
of perfect competition in the selling of goods and the buying of labor To 
the degree that this competition is imperfect and monopoly conditions are 
instead at least partially present, the conclusions which have just been 
drawn must be distinctly modified. Let us take up first the modifications 
introduced by imperfect competition in the production and sale of com- 
modities.* 

The theory of perfect competition is based upon the assumption that 
the number of individual producers is so infinite that alterations in the 
output of any one establishment will have no effect upon the price per 
unit. Thus, if a Kansas wheat grower produces 20,000 bushels instead of 
10,000, the addition of 10,000 bushels is so infinitesimal that the world or 
even the national price of wheat would be unaltered. Price, under these 
conditions, is made for the individual establishment, and not by it. Total 
revenue increases at the same rate as output, and marginal (or incre- 
mental) revenue per unit of output will be the same as average revenue or 
price. The demand curve for an individual enterprise will be represented 
graphically by a horizontal line parallel to the base, and possessing infinite 
elasticity. 

Under these productions, the individual firm will carry production to 
the point where the added (marginal) cost of the last unit will be equal to 
the average revenue or price at which all units will be sold. This, as 
stated, will also be equal to the marginal revenue. These conditions are 
illustrated in Chart 3. In the long run, as Viner has shown, a second con- 

See Robinson, The Economics of Imperfect Competition (1933); Chamberlin, The 
Theory of Monopolistic Competition (1933); Robinson, The Theory of Employment (1937). 

# Viner, Cost Curves and Supply Curves, 3 Zeitschrift fiir Nationalékonomie 23-46 (1931). 
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dition will also determine output, namely, that average total unit cost, 
including interest on fixed investment, etc., will also equal unit price or 
average revenue. 

Under imperfect competition, however, the output of an individual 
establishment does form such an appreciable fraction of the total supply 
that an increase in it is a distinctly noticeable addition to the total quan- 
tity sold. This will cause unit price or average revenue to fall. But—and 
this is the nub of the argument—this fall in price (or average revenue) 
will cause the increments of total revenue (or marginal revenue) to fall 
by a more rapid rate. For the fall in unit price consequent upon an in- 


CHART 3 


REVENUE 
PER UNIT 


UNITS OF PRODUCT 


crease in output causes the price of all of the preceding units, and not 
merely of the added units, to fall. This can be made clear by another nu- 
merical illustration, in which it is assumed that the elasticity of the price 
curve for an individual establishment is — 4.0, i.e., an increase of 1 per 
cent in its output causes price to fall by } of 1 per cent. Then if a firm 
produces 100 units which sell for $100 each, its total revenue will be 
$10,000. If it expands its output to 1o1, then the unit price—under the 
assumption made above—will fall to $99.75, the total revenue will then 
be $10,074.75 (i.e., $99.75 X 101). The addition to total revenue (or mar- 
ginal revenue) will be $74.75, which is $25 less than the average revenue or 
price of $99.75. If output is increased by a further unit to 102, then unit 
price will fall virtually by another 25 cents to $99.50, but total revenue 
will rise only to $10,149 (i.e., $99.50 X 102). The addition to total 
revenue will be $74.25 (i.e., $10,149 — $10,074.75), or as unit price or 
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average revenue falls by 25 cents, marginal revenue falls by 50 cents, or 
twice as much. The marginal revenue curve is, therefore, below the aver- 
age curve, and this is illustrated in Chart 4. 

Under these conditions production will not be carried to the point 
where marginal cost equals average revenue but to where it equals mar- 
ginal revenue, since firms will not want to produce beyond the point 
where added income and outlay balance. For if they did so, then they 


CHART 4 


REVENUE 
PER UNIT 


x 
UNITS OF PRODUCT 


would be diminishing their net profits. The managers of business will 
make as profits upon the last unit produced and upon all others the dif- 
ference between marginal revenue and average revenue, and these will 
constitute monopoly gains. This also is shown in Chart 4. 

Labor will receive as a producers wage the amount the last worker adds 
to the product, or marginal physical product multiplied by the marginal 
revenue (MR). But as consumers, they will pay for the goods average 
revenue (AR). Hence they will suffer an exploitation of the difference 
between AR and MR. 

It is urged that under such circumstances, unionism and governmental 
wage fixation can reduce the amount of exploitation which results from 





212 THE UNIVERSITY OF CHICAGO LAW REVIEW 


imperfect competition, and that the case for governmental action is estab- 
lished. 

The opponent of governmental wage regulation, even while admitting 
the reality of imperfect competition in certain lines, will, however, inter- 
pose three objections to this conclusion. 

(1) If labor is exploited by the difference between marginal revenue and 
price, capital is equally exploited, since the same principle applies there 
as well, and therefore it is said that labor is not discriminated against. 
This defense, however, overlooks the fact that the enterprisers who are 
presumed to pocket the difference between average revenue and marginal 
revenue are themselves the stockholders or/and the managers. These 
groups are not distinct from the capitalist class, but are instead a part of 
it. While it may be true that the class of rentiers may, because of such 
forces, receive less than would otherwise be the case, the more active 
capitalists will receive not only this residue, but also the deductions from 
the true marginal productivity of labor. 

(2) It will also be contended that while it is possible to have imperfect 
competition in a few industries nevertheless when this becomes more 
universalized, forces are set in motion which make the continuance of 
any such condition virtually impossible. Under imperfect competition, 
as we have seen, production within an enterprise, will be carried to the 
point where marginal costs are equal to marginal revenue, not to where 
they equal average revenue. Since the marginal cost curve is a rising one, 
this means that equilibrium for the enterprise will be reached earlier and 
at a lower output than under perfect competition. But this means, in 
turn, that less labor and capital will be used than would otherwise be. 
This labor and capital will be squeezed into other fields, but as these are 
also brought into a more imperfect state of competition, the no man’s land 
in which they may find refuge shrinks more and more. Either they must 
stay in these overcrowded fields where they have to content themselves 
with a far lower marginal return than prevails elsewhere, or they will com- 
bine and try to break into the imperfectly competitive fields and largely 
help to restore competition there. In this latter case, they will greatly re- 
duce, and perhaps eliminate, the monopoly gains which were formerly 
obtained from an exploitation of the factors of production. 

In appraising this contention, it may be granted that there will be some 
such tendency; but that it can go far enough to establish a state of perfect 
competition seems impossible. For in order to do so, the size of the pro- 
ductive units would have to decrease so that each enterprise would pro- 
duce only an infinitesimal fraction of the output of a given industry. Any 












ECONOMIC THEORY OF WAGE REGULATION 213 


such development is highly unlikely; and as long as the output of given 
firms does comprise an appreciable portion of total supply, there will be a 
discrepancy between marginal and average revenue and to the degree that 
this exists there will be an “exploitation” of labor. 

(3) The third defense is that even if imperfect competition continues, an 
increase in wages will restrict production and cause unemployment just 
as much as it would under perfect competition. An increase in wages, 
unless accompanied by an increase in efficiency, would mean increas- 
ing the cost of producing successive units, and hence would raise the 
whole marginal cost curve. This will mean that the marginal cost curve 
will cut the marginal revenue curve (MR) at a higher point where the 
total output will necessarily be smaller than it was before the wage in- 
crease was granted. This smaller output will mean less employment, and 
consequently a displacement of labor. It is, therefore, urged that what- 
ever may be the evils of imperfect competition and quasi-monopoly, an 
increase in wages is not the way to cure them or to restore balance. 

This is an important point. But while it is true that some unemploy- 
ment would be caused by such an increase in wages, it would not be as 
great as it would be under conditions of perfect competition. For since the 
marginal revenue curve is negatively inclined, an upward shifting of the 
cost curve would cause the new intersection to differ from the former by 
less than would be the case were it and the average revenue curve to be 
identical and horizontal to the base, as they would be under conditions 
of perfect competition. Whether under these circumstances the increase 
in money wages per worker who continued to be employed would form a 
larger aggregate than the amount lost through unemployment, would de- 
pend largely upon the relative elasticity of the marginal revenue curve. 
The steeper its slope, and consequently the less elastic it is, the greater 
the possibility for an increase in total money wages. But in this connec- 
tion it should also be remembered that the prices of the commodities will 
themselves be higher and hence will help to offset any such money gain as 
may develop. 

As we have previously stated, the principles of marginal productivity 
may be violated not only by monopolies or quasi-monopolies in the selling 
of goods, but also by similar forces in the buying of labor. Thus, there are 
many towns and smaller cities in the country which are each more or less 
dependent upon one plant for employment. Under these conditions, the 
employer will not need to offer the full marginal productivity in order to 
attract labor. The one protection which labor will have in the absence of 
unionization or government action will be to go to other towns or cities 
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if the wage falls too low. But this is an imperfect balancing force, since: 
(a) Working-class families do not like to pull up home ties; and it is still 
true as Adam Smith observed one hundred and sixty years ago, that 
“man is of all baggage, the most difficult to be transported.” (b) The 
immediate alternative which is frequently open is merely to go to another 
company dominated town, where wages are once more fixed more or less 
monopolistically at less than the marginal product. In these cases, the 
worker who migrates changes monopolists, but does not get into a truly 
competitive market. 

In larger cities, where there are numerous employers, there are fre- 
quently understandings, and in some cases more or less formal compacts 
between them, fixing basic maximum wage rates for unskilled labor and 
for other types, and which are accompanied by implicit or explicit pledges 
not to pay more than this. Under these circumstances, therefore, wages 
can continue under the point of true marginal production because there is 
not the competition between employers which is depended upon in the 
competitive economy to bring wages up to marginal productivity, should 
they at any time fall below that point. There is some evidence, as un- 
earthed by the Senate Sub-Committee on Civil Liberties that many of 
the giant companies in the country talk over wage policies with each 
other; and there is at least the possibility that they may take joint and 
cooperative action in fixing basic scales. 


IX 


It is not easy to pass a matured and comprehensive judgment upon all of 
the tangled issues involved in the question of wage regulation. From the 
considerations which have been brought forward, the following tentative 
conclusions may perhaps be justified. 

1. There is sufficient evidence that competition fails to work perfectly, 
and that there is a considerable degree of monopoly or imperfect competi- 
tion in the purchase of labor, as to make one skeptical about wages being 
fixed solely by natural law. To the degree that these non-competitive 
forces are at work, there is a strong case for governmental participation 
in the fixing of at least some wage rates. 

2. There is need also for the fixation of minima in certain specific indus- 
tries where—due to severe competitive pressure—the employers are able 
to drive the wage scale down to grossly inadequate levels because the 
working force lacks sufficient mobility to transfer itself to other regions 
and industries. This was the case in industries which were formerly 
manned almost exclusively by recent immigrants; and it is still true of 
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certain industries where the workers are primarily negroes, immigrants, 
or native whites in small towns or cities, who are not able to seek work 
elsewhere. Exploitation may well exist in those cases, and the consumers 
may not be meeting the human costs of production. The fixation of a 
minimum would fix a bottom below which the pressure of competition 
could not force the workers. 

3. There are no economic reasons, as distinguished from political and 
constitutional considerations, why wage regulation should be confined to 
women. There are instead sound reasons for including men as well. 

4. There would, however, be great dangers in the fixation by the gov- 
ernment of wage rates in all or in most industries. For if large increases 
were generally granted by the government, then if these were increases 
in real wages and not merely in money rates, this might well raise wages 
above the amounts added by the last units of labor, and hence cause in- 
dustry to lay off large numbers of men, and at once decrease the real 
national income and increase the burden of unemployment. 

5. The governmental fixation of wage rates should, therefore, pri- 
marily be confined to industries where the basic rate for unskilled labor is 
appreciably below the general average for the section as a whole. Here it 
is proper to raise the minimum by fixing an initial floor for wages which 
will be based upon what the employers in the upper half or quarter pay 
for such labor under competitive conditions. Even if the median wage or 
the arithmetic average is used as the new minimum in such cases, much 
good can be done. Where there is strong evidence to indicate that wages 
are forced down by direct monopoly pressure below what they would be 
under conditions of competition, the standard should be what similar 
workers obtain in centers which are not too far distant, and where there 
is genuine competitive bidding for labor. 

6. The cost of living for a family of five should not be used as the 
standard in fixing the wages for men, since only a small percentage of the 
workers have four such dependents, while the great majority have fewer 
than this number. 

7. The groups which need aid most are the large-sized families which 
have a considerable number of children to support. These are now the 
worst sufferers. It is impracticable at present to fix a basic wage which 
will be sufficient for them, since this would mean granting large and 
relatively less needed surpluses to the single men and those without de- 
pendent children, or with only one such child. But children s allowances 
could be paid to those with dependent children in such a fashion as not 
to make it more difficult for them to find employment. This could be done 
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in two ways. (a) By creating a system of industrial or geographical funds 
which would pay an allowance for each dependent child of an employed, 
worker, and which would raise the necessary funds by assessing employers 
a given per cent on their total payroll. In this way, an employer would 
have to pay the same assessment upon a bachelor with a given basic wage, 
as upon a man with ten dependent children, who for his services in the 
workshop received the same amount. But the children would be protected 
far more adequately than would otherwise be possible. This would be a 
means of making a given increase in the total wages bill do the greatest 
good. 

(b) The second means would be for the government to pay out the 
children’s allowances, but to raise the money as much as possible by 
assessing monopoly profits. In this way, the cost would be thrown pri- 
marily upon economic surpluses rather than upon margins. This is always 
better, since an increase of costs at the margin is always likely either to 
increase prices appreciably or to increase unemployment, or finally, to do 
both. 

If there are those who fear that such a program would unduly stimulate 
the birth rate, these anxieties could perhaps be met by a provision that the 
allowances were not to be paid in behalf of more than three or four chil- 
dren in a given family. 


While this suggestion for children’s allowances may seem highly im- 
practicable to many, it should be remembered that it is now the universal 
practice for employed workers in France and Belgium, and that it is also 
used in New South Wales, and for families of more than five in New Zea- 
land.*3 


8. So great are the administrative and enforcing difficulties that the 
government should primarily confine itself to the fixation of basic wages 
in the substandard industries, and to the creation of a system of children’s 
allowances, and should abstain from fixing differential rates for the more 
skilled workers. These should be adjusted either by individual or by col- 
lective bargaining between employer and employee. For the more that 
that can be done by voluntary bodies, the less is the burden heaped upon 
the government. 

g. Due caution should be exercised not to disrupt unduly the industry 

43 See Douglas, Wages and the Family (1925); Rathbone, The Disinherited Family (1924); 
Rathbone, The Ethics and Economics of Family Endowment (1927); Vibart, Family Allow- 
ances in Practice (1924); Cohen, Family Income Insurance (1926); Family Allowances, The 
International Labour Office (1926); Family Allowances in Foreign Countries, U.S. Bureau of 


Labor Statistics, Bull. 401 (1926); Fallon, Les Allocations familiales en Belgique et en France 
(1926). 
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of a large section of the country. The low wages of the south are partially 
due to a lack of free competition between the purchasers of labor power, 
but they are also partially due to the low marginal productivity of labor 
in southern agriculture. This latter tendency is, in turn, caused by a high 
degree of population pressure upon soils which are frequently relatively 
depleted, and by many social and political forces as well. The low return 
in southern agriculture makes it possible for southern industry to draw 
workers away from the farms by a wage which would not attract labor in 
the north. Fundamentally the problem here is whether manufacturing 
industry shall be drawn éo areas where the marginal productivity in agri- 
culture is low or whether laborers shall be drawn from these areas to others 
where the marginal productivity is high. While there are undoubted evils 
to correct, the problem should nevertheless be approached with caution. 

10. The employers should not be given the virtual power to fix prices 
in return for wage fixation, as was the practice in the N.R.A., and which 
is now being followed in the case of coal, and which is also proposed for 
textiles. While the relative immobility of labor and capital in the coal 
mining industry may justify some special treatment, this privilege should 
not be widely extended. For if it were, we would be likely to find that the 
employers would gain back appreciably more in the form of higher prices 
than they had granted in the form of higher wages so that the actual dis- 
tribution of income might be made even more unequal. The problem of 
business depressions would also be made more severe, since the area of 
frozen prices would be increased and the area of free prices reduced. 

11. Any wage structure set up should be made as flexible as possible. In 
periods of rising prices and increasing per capita output, wages should be 
advanced so that the owners of industry will not profit unduly at the ex- 
pense of the workers. In periods of falling prices due to decreases in the 
quantities of active bank credit, the maintenance of rigid wages will tend 
to grind the owners of industry between the upper and nether millstones 
by greatly reducing or abolishing profits, and hence lead to a curtailment 
of production and employment. A decrease in wages in these cases would 
permit costs to fall and production to be maintained. 

Similarly, in the case of monopolies the rigid maintenance of both prices 
_ and wages in the face of a generally falling price level would choke off 
the demand for these goods and hence create unemployment. In many 
cases it would also withdraw purchasing power from the competitive 
industries, and thus make their problems even more difficult. There is 
need for flexibility here as well, but this should apply to prices as well as 
to wages. The workers should not be expected to practice flexibility alone. 
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It is not pretended that these tentative suggestions constitute a full 
answer to all of the economic problems involved in the governmental 
regulation of wages. Even within the field covered, they are not expressed 
in any dogmatic spirit, while there are obviously many issues which they 
do not cover, such as (1) the problem of regulating the length of the nor- 
mal working week, overtime, etc.; (2) the problem of learners, appren- 
tices, etc.; (3) the question of whether differentials should be provided 
between the sexes and if so, according to what standards; (4) the question 
of permits to work at lower than the fixed minima for aged and substand- 
ard workers, etc.; (5) the administrative problems of procedure and of the 
determination of wages; (6) the respective roles of the federal and state 
governments; (7) the problem of enforcement, etc. 

If, however, this article has served to indicate some of the fundamental 
economic issues which are involved, and if it stimulates discussion upon a 
somewhat deeper level of thought than has hitherto characterized the 
handling of this issue it will have fulfilled its purpose. 





BANKRUPTCY AND REORGANIZATION: A 
SURVEY OF CHANGES. II* 


Epwarp H. Levi anp JAMES Wa. Mooref 


METHODS OF ARRANGEMENTS IN THE UNITED STATES 
PRIOR TO THE DEPRESSION 
N THE United States, prior to the recent changes in the Bankruptcy 
I Act, an arrangement could be consummated through one of three 
methods: a voluntary adjustment, bankruptcy, or an equity re- 
ceivership. There were in addition special statutes dealing with the liqui- 
dation and reorganization of banks, insurance companies, and building 
and loan associations. State corporation acts also contained provisions 
under which reorganization might be effected, but these provisions were 
usually directed towards winding-up rather than reorganization. The 
chief characteristic of the voluntary adjustment was that creditors who 
did not agree to the readjustment could insist upon the complete use of 
the corporation’s property for the payment of their debts. Bankruptcy 
reorganization was seldom resorted to because of the drastic nature of the 
remedy, the impatience of the bankruptcy court, and the inability to af- 
fect secured claims through the composition section of the bankruptcy act. 
While the equity receivership was not by any means a perfect forum for 
reorganization, it was nevertheless the most feasible and therefore the 
most popular. 

A voluntary arrangement is one whereby creditors or owners attempt to 
effect a change in their rights without court action. The arrangement 
might take the form of an assignment for the benefit of creditors, making 
use of the facilities of trade associations.*** The defect of the voluntary 
arrangement insofar as it applied to creditors was, that with few excep- 
tions, a majority of creditors could not force other creditors to agree to a 
like change in their claims. This result might be arrived at, however, 
through indirect coercion, the granting of special rights to creditors who 
consented, or the threat that the management might take its skill and the 

* This and an article which appeared in the December issue of the Review were prepared 
by the authors as reporters to the International Academy of Comparative Law, The Hague, 


on the liquidation and reorganization legislation in England, Canada, and the United States. 
The report was read at the Academy’s 1937 session. 


{ Assistant Professors of Law, University of Chicago Law School. 
988 See Billig, What Price Bankruptcy: A Plea for “Friendly Adjustment,” 14 Corn. L.Q. 
413 (1929). 
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good will to another business. But if stockholders were to receive benefits 
through an arrangement employing indirect coercion, dissenting creditors 
might be able to enjoin the transactions as fraudulent conveyances. An 
assignment for the benefit of creditors might practically force creditors 
into the arrangement if they desired to share in the assigned assets, but 
the arrangement itself was an act of bankruptcy, and creditors (normally 
three) could always upset the arrangement by filing a petition in bank- 
ruptcy. Further, in Massachusetts, the assignment was not effective 
against dissenters,®? and in other states the presence of a preference in the 
assignment or preferences in connection with releases might make the as- 
signment voidable.*® In addition, under an assignment the business of 
the debtor could not be continued for purposes other than liquidation 
without making the assignment a fraudulent conveyance.** There was one 
case where a voluntary arrangement might be imposed upon dissenting 
creditors. If the creditors under an indenture had surrendered their rights 
of individual action to a trustee who need not proceed against the debtor 
unless requested to do so by a certain percentage of the creditors, an agree- 
ment between a sufficiently large number of creditors and the trustee 
would make it impossible for an individual creditor to enforce his rights. 
This device was used in the case of Allan v. Moline Plow, and is appar- 
ently valid unless the percentage required to force the trustee to action is 
so high that the court will feel that it has been ousted of its jurisdiction.’ 

The voluntary arrangement was of more importance in the readjust- 
ment of the rights of stockholders, particularly in the reduction of pre- 
ferred stockholders’ rights. The voluntary arrangement here loses some of 
its characteristics, for, to a limited extent, a plan might be imposed upon 
dissenting stockholders, and further, these stockholders, also to a limited 
extent, were able to gain court review of some of the aspects of the fairness 
of the plan. The voluntary arrangement as applied to stockholders could 
take any one of four forms: merger, consolidation, sale, or amendment of 
the corporate charter. Theoretically, a merger occurs when one corpora- 


99 See May v. Wannemacher, 111 Mass. 202 (1872); Russell v. Woodward, 10 Pick. (Mass.) 
408 (1830). See also Glenn, The Law of Fraudulent Conveyances 7 (1923). 

0 McCord-Norton Shoe Co. v. Brown, 131 Kan. 19, 289 Pac. 417 (1930); White v. Gotz- 
hausen, 129 U.S. 329 (1889). See International Shoe Co. v. Pinkus, 278 U.S. 261 (1929). 

2t Nicholson v. Leavitt, 6 N.Y. 510 (1852). ta 14 F. (2d) or2 (C.C.A. 8th 1926). 

3 Linder v. Hartwell R. Co., 73 Fed. 320 (C.C. Ga. 1896); Brown v. Denver Omnibus & 
Cab Co. 254 Fed. 560 (C.C.A. 8th 1918); Jones v. Atlantic and Western Ry. Co., 193 N.C. 
590, 137 S.E. 706 (1927); First National Bank of Dallas v. Brown, 34 S.W. (2d) 412 (Tex. 
1930); for a related problem, see Poage v. Co-operative Pub. Co., 66 P. (2d) 1119 (Idaho 
1937); 46 Yale L.J. 1041 (1937). 





BANKRUPTCY AND REORGANIZATION 221 


tion goes into another; a consolidation occurs when two corporations go 
together to form a third. A capital readjustment through a sale involves 
at least two steps: first, the sale of all the corporate assets to another cor- 
poration with the securities of the new corporation given to the old cor- 
poration as consideration for the sale; second, the distribution by the old 
corporation of the shares so received to its stockholders under a plan of 
reorganization. The distinction between a sale on the one hand, and a 
merger or consolidation on the other, is that a sale does not affect the 
status of the old corporation; it neither becomes a part of the new corpora- 
tion nor is it automatically dissolved. If the corporation were immediate- 
ly dissolved after the so-called sale of assets, the transaction might be held 
to have been in fact a merger and not a sale. Most state corporation acts 
do not authorize mergers or consolidations between corporations of differ- 
ent states.'*** And in many states a sale of the corporate assets for the 
purpose of recapitalization was prohibited if there were any dissenting 
shareholders.'*> The amendment of the corporate charter is the most di- 
rect method whereby a recapitalization may be achieved. Most state cor- 
poration acts today require a majority vote of about two-thirds of each 
class of shareholders affected before a merger, consolidation, sale or 
amendment may be consummated.’ 

Fundamentally it will make little difference whether the arrangement 
is imposed through a merger, consolidation, sale, or amendment, save 
for the dissenter’s right to payment of the appraised amount of his share 
which is least often found in the case of an amendment, and is usually 
present in the other cases. The dissenter who attacks a readjustment im- 
posed through one of these methods may press two kinds of defects. He 
may urge that the necessary formal requirements of the state statute have 
not been met; thus, that the necessary majority has not been obtained. On 
the other hand, he may urge that the plan itself is unfair. Historically, 
he had two remedies and a possible third. He might sue either the cor- 
poration or the majority shareholders for the conversion of his shares of 
stock.'”? There were theoretical difficulties with this in that it could be 
argued that the assets were converted and not the shares. The dissenter 
might sue to have the entire transaction enjoined.'** In this case his rem- 

104 See Fletcher, Corporations § 7182 (1932). 

ts Abbott v. American Hard Rubber Co., 33 Barb. (N.Y.) 578 (1861); cf. Meyerhoff v. 
Bankers Securities, Inc., 105 N.J. Eq. 76, 147 Atl. 105 (1929); 7 Va. L. Rev. 640 (1921). 

106 See Fletcher Corporations § 7063 (1932). 


*e7 Wunsch v. Consolidated Laundry Co., 116 Wash. 44, 198 Pac. 383 (1921); see Lattin, 
Remedies of Dissenting Stockholders Under Appraisal Statutes, 45 Harv. L. Rev. 233 (1931). 


108 Colgate v. U.S. Leather Co., 75 N.J.Eq. 229, 72 Atl. 126 (1909). 
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edy might be denied because of the intervention of the rights of innocent 
third parties, such as new stockholders or bondholders. A third possible 
remedy was that the dissenter might argue that the completed transac- 
tion had resulted in a dissolution of the corporation and therefore he was 
entitled to his rights and preferences as on dissolution.'*® 

The drastic and yet contingent character of the dissenter’s remedies, 
together with the precedent of the English Companies Act of 1862 gave 
rise to appraisal statutes. The appraisal statutes, however, have caused 
no end of difficulty. It is correct to say that “the framers of the various 
statutes with respect to paying off dissenting stockholders have had little 
notion of the important problems involved.’"*° Thus the appraisal 
statutes usually do not indicate whether they are now the sole remedy 
given dissenters, or whether the dissenter may instead sue for the conver- 
sion of his share, in which case he may receive greater damages, or 
whether he may sue to have the transaction enjoined if he so prefers." 
A rationale may be suggested. If the arrangement meets the formal re- 
quirements of the statute and is also fair, the dissenter will of course have 
no remedy unless the state appraisal statute gives him one. Under such 
circumstances the appraisal statute is not the exclusive remedy, but the 
only remedy. On the other hand, if the arrangement fails to meet the 
formal requirements of the statute, the appraisal provision is entirely non- 
operative, since it is only applicable to a sale, merger, or consolidation 
that meets the formal statutory requirements. Thus a dissenter should 
not be allowed to waive the lack of the necessary majority of stockholder 
approvals and gain an appraisal. If, however, the arrangement meets the 
formal requirements of the statute, but is unfair, the stockholder should 
be allowed to waive the unfairness and proceed under the appraisal pro- 
vision, or refuse to waive the unfairness and sue to enjoin. 

The charge of unfairness which the dissenter makes will be either that 
the majority has some special interest which is adverse to the minority 
and therefore the majority approval of the plan should be disregarded,™ 

9 Petry v. Harwood Electric Co., 280 Pa. St. 142, 124 Atl. 302 (1924); but see United 
Milk Products Corp. v. Lovell, 75 F. (2d) 923 (C.C.A. 6th 1935); Windhurst v. Central Leather 


Co., 107 N.J.Eq. 528, 153 Atl. 402 (1931); see Simms, An Application of the Doctrine that 
Consolidation Effects Dissolution, 15 Va. L. Rev. 757 (1929). 

te Lattin, Remedies of Dissenting Stockholders under Appraisal Statutes, 45 Harv. L. Rev. 
233, 244 (1931). 

™ Tanner v. Lindell Ry., 180 Mo. 1, 79 S.W. 155 (1904); Equitable Trust Co. v. Columbia 
Nat. Bank, 145 S.C. 91, 142 S.E. 811 (1928). See Weiner, Payment of Dissenting Stockholders, 
27 Col. L. Rev. 547 (1927); Levy, Rights of Dissenting Shareholders to Appraisal and Payment, 
15 Corn. L. Q. 420 (1930). 

2 Outwater v. Public Service Corp., 103 N.J.Eq. 461, 143 Atl. 729 (1928). 
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or that the minority has some interest which the plan destroys which is so 
fundamental that it is in the nature of a vested right. If the latter charge 
is made, the attack will be couched in the language of statutory construc- 
tion or of unconstitutionality. It will be alleged that the state corporation 
act which grants the power to the corporation to amend its charter does 
not give the power to change a vested right. It will then be urged that 
if the change cannot be effected through amendment, it cannot be done 
indirectly through some other method. If the corporation act now does 
authorize the change, but did not at the time the stock was issued, it will 
be urged that the application of the statute will constitute an impairment 
of contract. Against such attacks it has been held that preferred stock- 
holders may be deprived of the right to vote,’ of their proportionate 
right to dividends in the future,""4 and of their right to have future divi- 
dends cumulate."’ The right to have payments made to a sinking fund for 
redemption purposes," and the right of preferred stockholders to accrued 
cumulative dividends have been held vested,"? however, and unchange- 
able. It is possible, however, that a more complicated plan of reorgan- 
ization may compel a change in these vested rights through indirect 
coercion. Thus a new stock may be created which is prior to the old 
preferred and which will receive dividends even though the old preferred 
does not."* The old preferred will be given their option to exchange their 
stock for this new prior preferred, or remain where they are and receive, 
as a practical matter, neither past nor future dividends. 

Bankruptcy was the second method for consummating an arrangement 
in the United States prior to the depression. The reorganizers could 
either proceed under the ordinary bankruptcy provisions which are 


"3 Randle v. Winona Coal Co., 206 Ala. 254, 89 So. 790 (1921). 


"4 See Peters v. United States Mortgage Co., 13 Del. Ch. 11, 114 Atl. 598 (1921); Davis v. 
Louisville Gas & Electric Co., 16 Del. Ch. 157, 142 Atl. 654 (1928). 


"s Yoakam v. Providence Biltmore Hotel Co., 34 F. (2d) 533 (1929). 
6 Yoakam v. Providence Biltmore Hotel Co., 34 F. (2d) 533 (1929). 


7 Yoakam v. Providence Biltmore Hotel Co., 34 F. (2d) 533 (1929); see comments in 4 
Univ. Chi. L. Rev. 645 (1937); 46 Yale L. J. 985 (1937). For a case since the depression see 
Keller v. Wilson, 190 Atl. 115 (Del. 1936). A settlement was arrived at and the case dismissed 
upon stipulation over the objection of an intervener in Keller v. Wilson 194 Atl. 45 (Del. 
1937) the doctrine of the Keller case, however, has been applied by the Court of Chancery 
to a corporation created after the amendment to the Delaware corporation act. Johnson v. 
Consolidated Film Industries Inc. (Del. Ch. 1937), see 192 Atl. 603 (Del. 1937); but see 
Harr v. Pioneer Mechanical Corp., 65 F. (2d) 332 (C.C.A. 2d 1933). 


18 See Matter of Duer, 270 N.Y. 343, 1 N.E. (2d) 457 (1936); Yoakam v. Providence Bilt- 
more Hotel Co., 34 F. (2d) 533 (1929); Morris v. American Public Utilities Co., 14 Del. Ch. 
136, 122 Atl. 696 (1923); Johnson v. Lamprecht, Ohio Ct. of App., Nov. 22, 1937, 8 Corp. J. 
105 (1938). 
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framed for the purposes of liquidation and not reorganization, or under 
section 12 of the Act, the composition section. If the reorganizers pro- 
ceeded under the ordinary bankruptcy provisions, they would effect a 
reorganization by becoming the purchasers at the bankruptcy sale of the 
assets of the debtor. Those creditors who did not wish to go into the plan 
of reorganization would be left to their share of the proceeds of the sale. 
The proceeds would usually be very small, although court approval of the 
sale would be necessary if the proceeds were less than 75 per cent of the 
appraised value of the property. Thus indirectly a dissenter would be 
forced to join the plan of reorganization if he were unwilling to take his 
share of the proceeds. If the plan put into operation by the purchasers 
were in violation of the doctrine of the Boyd case, to be later discussed, the 
new company might be held liable at a later date. The chief defect of the 
bankruptcy forum for reorganization, however, was that bankruptcy, as 
it had developed, was a mechanism for liquidation. The bankruptcy 
court would be loath to conduct the business of the debtor for any long 
period of time while a reorganization was being worked out. Further, the 
name bankruptcy connoted failure to most people. Debtors resisted the 
appellation, and creditors were not prone to invest in a “‘bankrupt”’ cor- 
poration which had reorganized. 

The reorganizers might proceed under section 12 of the Bankruptcy 
Act. To do so, the debtor would have to offer a composition to his credi- 
tors after the petition in bankruptcy had been filed. If a majority in num- 
ber and amount of the creditors accepted the composition, and the court 
gave its approval, having found that the plan was in the best interests of 
the creditors, the composition became binding on all unsecured creditors. 
It has been indicated by one court that the principles of the Boyd case 
would not apply under section 12; so that the company after composition 
would be free of possible liability even though the plan were unfair to cer- 
tain creditors."** But there were three difficulties with the use of the com- 
position section. In the first place secured claims were not affected by the 
section at all. It was thus impossible to achieve any complete readjust- 
ment. Secondly, it was necessary to deposit money to pay all those debts 
which had priority, and this in many cases was a severe requirement. 
Thirdly, under a composition agreement in bankruptcy, new securities in 
the form of stocks and bonds were ordinarily not used. Payment was 
either in cash or notes. There seems to have been no necessity for this 
requirement. The Bankruptcy Act speaks of “consideration” which 
should be broad enough to include stocks and bonds. A further general 

"8e Lindh v. Booth Fisheries Corp., 80 F. (2d) 733 (C.C.A. oth 1935). 
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limitation on the use of bankruptcy for arrangements was that railroad 
and certain other corporations could not reorganize either through a 
bankruptcy sale or under section 12. 

The third method of reorganization existing in this country prior to the 
depression was the equity receivership. In many respects it was the 
method which was most feasible, and it was most frequently used. The 
history of the equity receivership as applied to reorganizations is an illus- 
tration of both the ability of the common law to mold itself to meet new 
conditions and the weaknesses of its method. Traditionally a judgment 
creditor, who had execution upon his debtor’s property returned unsatis- 
fied, could gain the aid of a court of equity to obtain the property of his 
debtor which was beyond the reach of the processes of the law courts. 
Traditionally, also, the court of equity had control over decedents’ estates 
when there was no other governmental agency taking care of them.” 
The principle behind the jurisdiction of equity in both of these cases was 
that equity should aid the creditor in the enforcement of his debt and in 
the preservation of the debtor’s estate for the benefit of all creditors pro- 
vided no other governmental agency is already effectively performing the 
task. This principle would seem applicable to the requirements of re- 
organization. The form was a judgment creditor’s bill after execution re- 
turned unsatisfied. The control over decedent’s estates was apparently 
an isolated instance, which, because of the development of statute law, 
was forgotten and was no longer susceptible of growth and expansion. 

In many instances, however, where a reorganization was desired, it was 
impossible to have a judgment creditor with execution returned unsatis- 
fied. The property of the debtor was reachable through the ordinary 
processes of the law court. The individual creditor filing the bill could 
have his debt completely satisfied. If the debtor were insolvent, then a 
general creditor’s bill could at least allege that the property of the debtor 
was insufficient to pay all the debts, that separate executions would result 
in dismemberment and a decrease in value, whereas equity might preserve 
the property intact. But in many cases the debtor was not clearly in- 
solvent.”° The defect of a lack of a judgment creditor with execution re- 
turned unsatisfied asking aid of the court of equity was thought to be 
cured by the debtor’s consent to the appointment of a receiver. The 
necessity of the debtor’s consent gave the debtor great control over the 


9 See Glenn, The Basis of the Federal Receivership, 25 Col. L. Rev. 434 (1925); Sabel, 
Equity Jurisdiction in Federal Receiverships, 20 Iowa L. Rev. 83 (1934); Byrne, Foreclosures 
of Railroad Mortgages in Some Legal Phases of Corporate Financing, Reorganization, and 
Regulation (1917). 


120 See Sage v. Memphis Rr. Co., 125 U.S. 361 (1888). 
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proceedings. He could insist upon knowing in advance what receiver was 
to be appointed. He could determine in what court the bill was to be filed. 
In addition, the reorganizers were interested in seeing that the receiver- 
ship was to be in the federal court. Ancillary receivers would be neces- 
sary where the debtor had property beyond the jurisdiction of the court; 
the federal courts were thought more willing to appoint the principal 
receivers as ancillary receivers. The federal courts had more experience 
with reorganizations; reorganizers thought them more competent than 
the state courts to handle cases of this kind. Since the basis of federal 
jurisdiction was diversity of citizenship, it was necessary that the creditor 
filing the bill be a citizen of a different state than was the corporation, 
and have a claim in excess of $3,000. It was important also that the 
creditor’s bill not allege the insolvency of the debtor in the bankruptcy 
sense; that is, that the debtor’s assets were insufficient to pay its debts, 
for the appointment of a receiver while thus insolvent was an act of bank- 
ruptcy which would allow unfriendly creditors to upset the equity re- 
ceivership. The result of all these factors, the necessity of choosing a 
creditor, arranging that the federal court gained jurisdiction first, over- 
seeing the allegations of the creditor’s bill, and the central position of the 
debtor whose consent was necessary, was that the reorganizers in connec- 
tion with the debtor had to arrange the whole process, and at times the 
debtor’s attorney prepared the bill filed by a supposedly adverse creditor. 

In the early days there was some indication that the debtor might be 
allowed to file the petition asking for a receivership and then proceed with 
a reorganization. This was done in 1884 in the reorganization of the 
Wabash, St. Louis and Pacific Railway Company. The opposition was 
great. It was asked, “What equity has a man who cannot pay his debts 
to have a court of justice take charge of his property and manage it for 
the mere purpose of holding his creditors at arms length?’’"*? One state 
court declared that a debtor’s petition “no more instituted an actual con- 
troversy than would the filing of a copy of the Lord’s prayer.”"*? At one 
time it was thought that a creditor who filed the bill would be liable for 
the expenses of the receivership if the assets were insufficient."** The case 
was reversed," but the warning was given that such liability might be 

1 Wabash, St. L. & P. Ry. Co. v. Central Trust Co. of N.Y. 22 Fed. 138 (1884); see Macon 
Ry. v. Parker, 9 Ga. 377 (1851). 

12 21 Cent. L. J. 2 (1885). 

123 State ex rel. Merriam v. Ross, 122 Mo. 435, 25 S.W. 435 (1894). 


4 Chapman v. Atlantic Trust Co., 119 Fed. 257 (C.C.A. 9th 1902), 145 Fed. 820 (C.C.A. 
gth 1906). 


™s Chapman v. Atlantic Trust Co., 208 U.S. 306 (1908). 
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imposed if the receivership were improper.”° This increased the pressure 
for the allowance of a debtor’s petition. But in 1908 the Supreme Court 
apparently placed its full blessing on the equity receivership obtained on 
the petition of a non-execution creditor if the debtor consented,”’ and as 
a consequence the need for proceedings instituted by a debtor’s petition 
diminished. Despite some opposition, particularly from proponents of 
the state courts, the federal consent receivership flourished for many 
years. Even in its hey-day, however, it was not permitted for an indi- 
vidual debtor.* Execution would have to be returned unsatisfied in that 
case. In 1928 the turn of the tide was seen. The Supreme Court stated 
that the only reason why such receiverships had been permitted in the 
past, was because “‘not seasonably objected to.”? By that time, however, 
the equity receivership had adapted itself in many ways to the needs of 
reorganization. 

The debtor was protected from the attacks of separate creditors by the 
equity receivership. Its business was continued under the supervision of 
the receiver. The income received by the receiver, after paying the ex- 
penses of administration and of the business, went towards the claims of 
the creditor or of the creditors for whom the bill was filed. The trustee 
under the mortgage indenture could intervene in the receivership or fore- 
close, in which case the foreclosure and the receivership would be con- 
solidated and the trustee would then receive future income. A peculiar 
rule in some states allowed a junior mortgagee who foreclosed first to ob- 
tain the income even after the senior mortgagee had intervened; this al- 
lowed the debtor to prefer creditors by arranging the order of defaults." 
In the case of utilities, the equity court, by judicial fiat, created a rule 
which allowed it not only to apply to income, but in certain cases, the 
corpus of the mortgage to the payment of debts created a short time be- 
fore the receivership, when the debts were for work or materials furnished 
as part of the necessary operating expenses of the business."*** This rule 

26 Burnrite Coal Co. v. Riggs, 274 U.S. 208 (1927). 


27 In re Metropolitan Ry., 208 U.S. 90 (1908). Creditors were denied leave to mandamus 
the judge to dismiss the receivership. 

28 Davis v. Hayden, 238 Fed. 734 (C.C.A. 4th 1916); Hogsett v. Thompson, 258 Pa. 85, 
101 Atl. 941 (1917). 

"9 Harkin v. Brundage, 276 U.S. 36 (1928). 

13° Lynch v. Donahoe, 205 Iowa 537, 215 N.W. 736 (1928). 

1308 For discussion of preferences see Blair, Priority of the United States in Equity Receiver- 
ships, 39 Harv. L. Rev. 1 (1925); Fordham, Preferences in Prereceivership Claims in Equity 
Receiverships, 15 Minn. L. Rev. 261 (1931); Hirth, Priority of Claims in Public Utility 


Receiverships, 27 Mich. L. Rev. 241 (1929); Wham, Preference in Railroad Receiverships, 
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made it easier for utilities to gain necessary supplies in the pre-receivership 
days. The rule itself was contrary to the maxim qui prior est in tempore, 
potior est in jure. Judge Drummond of the 7th federal circuit seems to have 
been very largely instrumental in the birth of the doctrine during the 
receivership of the Chicago and Alton Railroad in 1859. The high handed 
manner in which this judge ruled his court in this and other matters is 
illustrated by the saying attributed to that period that “God rules in 
Israel, but Thomas Drummond in the 7th Circuit.””** 

Despite the rule allowing a preference for necessary work and materials, 
which was only applicable to utilities and has only been applied to rail- 
roads by the Supreme Court, the property in receivership usually required 
rehabilitation. The equity court, again by judicial fiat, created a rule to 
take care of this need. Receivers’ certificates could be issued for the 
purpose of raising funds to be used for the business. If the debtor were a 
utility, these certificates would rank as prior liens on the property.'* This 
rule had its origin shortly after the Civil War when many railroads were in 
receivership. The rule met extreme opposition. One Alexander Clayton 
of Mississippi, writing in the American Law Review in 1878 relieved him- 
self as follows: 

‘Alas for the day when the owner’s right and title to property can be subjected to 
the discretion of any court, and when a constitutional provision can be made subject 
to the idea of undefined necessity! It has been said that you cannot measure a live 


snake: that is quite as easy a task as to measure the necessities of a railroad for money 
when in the hands of a receiver.”’'33 


Nevertheless receivers’ certificates continued to be more widely used. In 
the reorganization of the Wabash, occurring in 1915, there were receiver’s 
certificates to the extent of more than sixteen million.'*4 

While the business was being conducted by the receiver and expendi- 
tures were being made for its rehabilitation, the reorganizers had formed 
a committee for each class of security and stock and were soliciting the 
deposit of these securities and shares. The deposit agreement set forth 
the powers of the committee, which were extremely broad. The onetime 
head of the New York reorganization bar, after enumerating all the 
powers that should be provided for in the deposit agreement, stated 
“«, . . you will be surprised to find how willing security holders are to 


*# Gresham, Life of Walter Quintin Gresham 366 (1919). 

'# Miltenberger v. Logansport Ry., 106 U.S. 286 (1882). 

13313 Am. L. Rev. 41. 

"34 Thacher, Modern Receiverships, 4 Calif. L. Rev. 32 (1915). 
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place almost unlimited powers in a committee of reputable men.’’™s 
These “reputable men,” however, as one court pointed out in 1900, did 
not exercise these powers “entirely from philanthropic motives.’’"3* The 
early deposit agreements contained no plan of reorganization, but gave 
the committee the power to work one out which would be binding on de- 
positors if a majority of them did not dissent within thirty days after its 
announcement. Later agreements sometimes outlined plans of reorgan- 
ization, and in any event gave dissenters an opportunity to withdraw 
within a certain time after the announcement of the plan, upon the pay- 
ment of an assessment. 

In addition to the power to work out a plan of reorganization, the 
deposit agreement usually included powers to sell securities deposited 
with it; to buy and manage the property; to agree to a modification of the 
mortgage itself; to agree to the issuance of receivers’ certificates; to fix the 
compensation of members of the committee and the right of members to 
become underwriters of new securities issued by the reorganized com- 
pany; to constitute members of the committee voting trustees; to incur 
expenses and to pledge the deposited bonds as collateral for the repay- 
ment of the expenses, to pledge the corporate property for the same pur- 
pose, and to compromise claims against the debtor’s property. The reason 
for the large enumeration of powers in the agreement was that courts 
sometimes construed the agreement against the committee. Thus the in- 
clusion of stockholders in the plan of reorganization might be considered 
beyond the power to draw up a plan for bondholders which would allot to 
them “their proportionate interest.’ 

All security holders of a given class have the right to deposit with the 
committee, although early cases indicate an opposite tendency. Un- 
doubtedly also the committee may set a reasonable time after which it 
will no longer receive deposits. It is usually thought that no time before 
the property has been sold will be considered reasonable. In Keane v. 
Moffiy'®* it appears that the final date may have been before the sale, 
and a stockholder who had previously not deposited was successfully re- 
fused admittance. The case is sometimes explained on the theory that it 
deals with stockholders and not bondholders, but the distinction should 


138 Cravath, Reorganization of Corporations; Bondholders’ and Stockholders’ Protective 
Committees in Some Legal Phases of Corporate Financing, Reorganization and Regulation 
153, 181 (1917). 

+36 United Water Works Co. v. Omaha Water Co., 164 N.Y 41, 58 N.E. 58 (1900). 

137 Tbid. 

8 217 Pa. 240, 66 Atl. 319 (1907); see the comments in Rodgers, Rights and Duties of the 
Committee in Bondholders’ Reorganization, 42 Harv. L. Rev. 899, 903 (1929). 
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not make a difference. Rather it seems that the duties of committees to 
all security holders have increased since the day of Keane v. Moffly. Some- 
times the court’s order or confirmation of sale is contingent upon the com- 
mittee agreeing to allow latecomers to deposit. On the other hand the 
committee may regulate the depositor’s right to withdraw his security 
from the committee. While it is no longer customary to bind the deposi- 
tor by the lack of majority dissent of all the depositors, the agreement 
may provide that there shall be no withdrawal until a plan is announced, 
and then that withdrawal must be within thirty days. Judge Mayer, who 
had proved himself courageous in reorganization law,"5® felt himself 
powerless to modify such an agreement.'*° The power of the committee to 
pledge securities, and to use the securities in buying the property may 
practically prevent the withdrawal of one whose security has been so 
used. The power to abandon a plan and to prepare a new one has the 
same effect if withdrawal is prevented until the actual plan has been an- 
nounced. 

The members of committees may be thought to be fiduciaries, but they 
have protected themselves from liability by broad exculpatory provisions. 
They have stipulated that they shall not be liable to depositors who with- 
draw their securities, or who receive new securities. In a simple case, they 
would probably not be liable for misconduct to non-depositors, although 
the dominant position of the committee may eventually cause such 
liability, as duty follows power. The utility of the committee is debatable. 
An active committee may secure the appointment of an independent re- 
ceiver, save money by insisting upon the business-like operation of the 
debtor, preserve the integrity of the claims they represent by a rigorous 
analysis of the status of other claims and the distribution of income. On 
the other hand membership on a committee gives great opportunity for 
abuse of power. Through committees, investment houses and large insti- 
tutional investors are able to control reorganizations in many cases. The 
opportunities for speculation and control of the market are many. The 
committee may well represent its own interest and not the interest of the 
depositor." 

A receivership is supposed not to be an end in itself. The formal end of 
the equity receivership for the purpose of reorganization is reached when 
_ *39 See Graselli Chemical Co. v. Aetna Explosives Co. Inc., 252 Fed. 456 (C.C.A. 2d 1918). 

«4° Habirshaw Electric Cabel Co. v. Habirshaw Electric Cable Co. Inc., 296 Fed. 875 
(C.C.A. 2d 1924), cert. den. 265 U.S. 587 (1924). 

4 The Securities and Exchange Commission’s Report on the Study and Investigation of 
the Work, Activities, Personnel, and Functions of Protective Reorganization Committees, 
Part II (1937) illustrates this. 
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the property of the debtor is sold by the court to pay the claims of credi- 
tors. The committee, which is sometimes composed of several separate 
committees, purchases at the sale. The property is conveyed to a new 
company which issues certificates of ownership or of indebtedness in some 
form to the committee which then distributes them according to the plan 
of reorganization. A creditor who does not wish to deposit his securities 
with the committee will be given his pro rata share out of the proceeds in 
the hands of the court for the purpose of paying creditors. But the pro- 
ceeds will usually not be very great. This is because there will be no 
bidders competing with the committee in the ordinary case. Outside 
bidders, even if any were minded to become such, would have to pay cash. 
The committee need not. For the creditors’ claims which it holds, it can 
pay in claims. It need raise cash only for the purpose of paying the costs 
of administration, the expenses of the sale, and the pro rata share of dis- 
senters. Outsiders wishing to gain control of the debtor would normally 
purchase the securities of the debtor at a reduced rate during the receiver- 
ship period. Outsiders might organize their own committee and solicit 
deposits. But committees will usually not compete at the sale. One 
committee may purchase the securities of another in order to rid itself of 
a rival, and while this may be a chilling of the bid so that if the court dis- 
covers what has happened,'” a resale may be ordered, a resale is obviously 
no remedy. So far as competition is concerned, the committee, capable 
of bidding higher than anyone else can, may bid very low. Hence, what 
is called the masterful position of the committee." 

There were certain devices which to some extent controlled the master- 
ful position of the committee. These devices were the debtor’s statutory 
right of redemption, the upset price, the court’s power over confirmation 
of the sale, setting the date of sale, and on the decree of foreclosure, trustee 
purchase, and the doctrine of the Boyd case. As will be seen, the com- 
mittee in turn could make use of some of these devices for its own ad- 
vantage. 

Many state laws give the debtor a right to redeem the property from 
the sale by the payment of the amount bid."** Theoretically this protects 
the debtor from a low bid and a high deficiency judgment. In the reorgan- 
ization of a corporation, the deficiency judgment runs against the corpo- 


14 Investment Registry v. Chicago & M. E. R. Co., 213 Fed. 492 (1914); see Katz, Pro- 
tection of Minority Bondholders, 3 Univ. Chi. L. Rev. 517, 528 (1936). 


143 See Investment Registry v. Chicago M. E. R. Co., 212 Fed. 594, 610 (C.C.A. 7th 1913). 


44 See Durfee and Doddridge, Redemption from Foreclosure Sale—The Uniform Mort- 
gage Act, 23 Mich. L. Rev. 825 (1925). 
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rate debtor which remains, as it is said, an empty shell after reorganiza- 
tion and probably does not mind the deficiency judgment. The redemp- 
tion right insofar as it forces a high bid and a low deficiency judgment pro- 
tects the unsecured creditor who need not share the free assets with the 
secured creditor; it aids the dissenter by increasing his pro rata share in the 
proceeds; it aids guarantors if their liability is to be set by the amount bid. 
~ But the purchasing committee will usually buy the redemption right from 
the corporation. And in practice the consideration for this purchase goes 
to the stockholders, who have no right to keep the consideration, but who 
otherwise would prevent the corporation from selling the redemption 
right. The redemption right does not then result in a high bid, but in a 
fraudulent conveyance to stockholders. 

The federal court, more lately the state courts, would set an upset 
price below which it would not allow the property to be sold. The device 
has only been used extensively in the case of corporate debtors. At first 
the upset price was no protection for dissenters, for it was set at the total 
amount of court costs and of outstanding receivers’ certificates. Later the 
upset price in practice came to be set at a figure which would insure the 
dissenter getting slightly less than the estimated market price of the new 
securities. A higher upset price, if known in advance, would make the 
dissenter’s position so attractive as to increase the number of dissenters 
beyond the capacities of the committee to raise cash.'45 A lower upset price 
would fail to recognize the dissenter’s claim that the masterful position 
kept outside bidders from the sale. The committee was thus forced into 
a bargaining position: to pay as much as it could or would pay and still 
proceed with the reorganization. The upset price was a weapon with which 
the court could bargain with the committee. 

Theoretically the duty of the court was to see that the sale was fair. 
Fraud in the sale would result in a refusal to confirm the sale. Traditional- 
ly a low bid except in extreme cases did not indicate fraud. In the railroad 
reorganization cases the doctrine was first expanded so that a low price to- 
gether with an unfair plan of reorganization came to mean an unfair sale. 
Soon in the reorganization of large industrials the court would examine the 
plan on application for confirmation of the sale. After the Boyd case, reor- 
ganizers, too, were anxious to have the court examine the plan on confir- 
mation. They knew that in almost every case confirmation would be given, 
because at that late date, the time and expense put into the finished plan, 
together with the large number of assenting security holders, would weigh 
the scales heavily in favor of the plan. Dissenters sometimes succeeded in 
having the plan examined upon application for a decree of foreclosure, and 

™s See Katz, Protection of Minority Bondholders, 3 Univ. Chi. L. Rev. 517, 532 (1936). 
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upon application to have the date of sale set. In the reorganization of the 
Missouri Pacific Railway in 1916, Judge Hook, upon an application to 
strike the intervening petition of creditors from the files, voiced his objec- 
tions to the plan at an early stage with the result that the plan was 
changed." In the Graselli Chemical Co. v. Aetna Explosives Company 
case in 1918, Judge Mayer granted an injunction against a meeting of 
preferred stockholders when the meeting might have been the first step 
in an unfair plan, and he later outlined what he considered a fair plan of 
reorganization to the parties in interest.'47 But these were the rare cases. 
The Aetna case was sufficiently unusual to be termed “‘a milestone in re- 
organization.’’4* Since the case only dealt with a stockholder reorganiza- 
tion, it was distinguishable, and to many persons no milestone at all. 

Many trust indentures specifically grant the trustee power to purchase 
the property at the sale for the benefit of all the security holders of that 
class.*4° Most indentures grant the trustee broad general powers from 
which this special power might be deduced if a court were so minded. In 
the early days of the depression, reorganizers thought of trustee purchase 
as a useful device against dissenters who would be forced into a common 
holding of the property. But the device was double-edged, for committees 
would equally have their plans upset if a trustee acting under the super- 
vision of the court were compelled to purchase. Undeveloped though it 
was, the trustee purchase device was potentially of great power. 

It was the Boyd case,*° however, which caused most excitement for 
many years in the reorganization law in the United States. The Boyd case 
and its precursors were said to be perpetual spectres; they were demonia- 
cal. Lawyers were warned to know about the Boyd case if only to prevent 
their being instructed upon it by their clients. A flood of explanatory 
literature followed in the wake of the Boyd case." Finally commentators 


46 Guaranty Trust Co. v. Missouri Pac. R. R., 238 Fed. 812 (1916). 
147 Graselli Chemical Co. v. Aetna Explosives Company, 252 Fed. 456 (C.C.A. 2d 1918). 

148 See Rosenberg, The Aetna Explosives Case—A Milestone in Reorganization, 20 Col. L. 
Rev. 733 (1920), reprinted in Rosenberg, Swaine, Walker, Corporate Reorganization and the 
Federal Court (1924), a collection of essays valuable today in showing the development of the 
equity receivership in the days just before the depression. 

49 Sage v. Central Rd. Co., 99 U.S. 334 (1878). 

© Northern Pacific v. Boyd, 228 U.S. 482 (1913). 


‘st In particular see Swaine, Reorganization of Corporations: Some Developments of the 
Last Decade,27 Col. L. Rev. gor (1927); Frank, Some Aspects of Corporate Reorganization, 
19 Va. L. Rev. 698 (1933); Bonbright and Bergerman, Two Rival Theories of Priority Rights 
on Reorganization, 28 Col. L. Rev. 127 (1928); Buschek, A Formula for the Judicial Reorgani- 
zation of Public Service Corporations, 32 Col. L. Rev. 964 (1932); Foster, Conflicting Ideals 
for Reorganization, 44 Yale L. J. 923 (1935); in connection with Mr. Buschek’s article, note 
Mountain State Power Co. v. Jordan Lumber Co., 293 Fed. 502 (C.C.A. oth 1923). 
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discovered, some with chagrin, that the Boyd case as “understood” was a 
tame beast. Its demons were friendly. The precursor of the Boyd case, 
everyone agreed, was Louisville Trust Co. v. Louisville Railway Co.’ 
There bondholders and stockholders agreed to a reorganization of the rail- 
road company in order to allow the railway to escape liability to general 
creditors who held a guaranty of the company. The decree of foreclosure 
and sale was set aside on the petition of the general creditors. The court 
felt that stockholders could not be given an interest in the new company 
when, by agreement with the bondholders, general creditors were kept 
from participating. The precursor of the Louisville case, which in its own 
time was a spectre of its own, scholars agreed was Railroad Co. v. How- 
ard.*53 There stockholders and bondholders joined in a plan of reorgan- 
ization which was to exclude general creditors from participation. The 
court held that the claims of the unsecured creditors could be satisfied out 
of the securities allocated for stockholders; the securities at that time had 
not been distributed. 

The Boyd case was somewhat more complicated. Stockholders were 
allowed to participate in the reorganization of the Northern Pacific Rail- 
road upon paying a cash assessment; certain unsecured creditors were not. 
If the capitalization of the new company did not reflect stock watering, 
the assets of the old company were more than sufficient to pay off the 
bondholders, and the unsecured creditors therefore had an equity not 
recognized in the reorganization. After the plan of reorganization had 
succeeded and the new corporation was making money, Boyd sued the 
new corporation as an unsecured creditor on the theory that stockholders 
by being allowed to participate had received assets which belonged to the 
unsecured creditors. Recovery was allowed. A more exact form of relief, 
but one difficult to administer, would have been to have held the old stock- 
holders individually liable for the proportionate amount of value in their 
new shares which belonged to this unsecured creditor. It has been pointed 
out that if the old bondholders had received stock in the new corporation, 
the relief allowed in the Boyd case would have been unfair to them. On 
the theory of the Boyd case, however, the new corporation would not be 
liable for any more than the assets which it obtained from the old com- 
pany exceeded the claims of bondholders. 

The difficulty with the Boyd case was that one Paton, an unsecured 
creditor, had attacked the plan of reorganization before the sale had 
been consummated, and his plea had been denied on the theory that there 


82174 U.S. 674 (1899). 83 77 U.S. 392 (1868). 
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were insufficient assets to pay the first mortgage bondholders."** The 
Supreme Court in the Boyd case was willing to accept the estimate of 
value established in the Paton case. Liability was imposed either because 
of collusion between stockholders and bondholders, or because value is a 
doubtful concept and the danger to unsecured creditors is great. But a 
few things are clear. Prior to the depression it was thought necessary to 
allow stockholders to participate in order to gain from them the payment 
of a cash assessment. Because stockholders might be receiving value 
above the assessment, and stockholders thought they were, unsecured 
creditors would have to be allowed to participate. The unsecured credi- 
tors had to receive more than stockholders; no one knew how much more. ’ 
Reorganizers could utilize the tamed demon of the Boyd case to frighten 
all classes of security holders into line. Bondholders must give up some- 
thing to unsecured creditors as the price of stockholder admission; un- 
secured creditors could not complain because if stockholders were left out, 
they would receive nothing; stockholders were told that if they demanded 
too much they would upset the whole plan. Actually in very few cases 
was the doctrine of the Boyd case applied to create liability or upset a 
plan of reorganization. Sensibly enough, the demon was content to allow 
reorganizers to worship before it; it showed itself but seldom. 

But the Boyd case did change reorganization practice. Reorganizers de- 
sired a hearing on confirmation of the plan, as they felt that this afforded 
some protection. Notice of this hearing would be sent to creditors. Upon 
confirmation the court would reserve to itself exclusive jurisdiction to try 
all claims arising against the new corporation out of the plan of reorgan- 
ization. In this manner it was hoped to get some binding adjudication on 
the plan. This adjudication was held binding (1) on a creditor who had 
filed his claim,"55 (2) on a non-filing creditor within the jurisdiction, who 
had been served with general notice (but no notice relative to the hearing 
of the plan),"** and (3) on a creditor who was outside the jurisdiction, but 
had appeared."s? The validity of the adjudication, nevertheless, remained 


84 Paton v. Northern Pacific R. R. Co., 85 Fed. 838 (1896). The difficulties of evaluation 
under the Boyd case cannot be avoided by any such rule of thumb as employed by Mr. Justice 
Holmes in Kansas City Ry. v. Guardian Trust Co., 240 U.S. 166, 176 (1916): “The stock- 
holders of the Gulf Company in their exchange paid ten dollars a share for stock of the appel- 
lant received by them. Therefore it must be assumed that the stock of the appellant was worth 
at least that amount.” 


*85 St. Louis & San Francisco Ry. Co. v. McElvain, 253 Fed. 123 (1918). 
186 Chicago, Rock Island and Pacific Ry. Co. v. Lincoln, 284 Fed. 955 (C.C.A. 8th 1922). 


187 St. Louis R. R. v. Spiller, 274 U.S. 304, 313 (1927). Cf. Internation Ins. Co. v. Sherman, 
262 U.S. 346 (1923); Wabash R. R. Co. v. Adelbert College, 208 U.S. 38 (1908). 








236 THE UNIVERSITY OF CHICAGO LAW REVIEW 


somewhat tenuous, and its effect on a creditor outside the jurisdiction 
and who had not appeared was even more doubtful.*** 

As a result of the increased jurisdiction over the reorganization which 
the equity receivership court now exercised, the adaptation of the receiver- 
ship forum to reorganization was almost made complete. In Phipps v. 
Chicago Rock Island,"*® Judge Carpenter felt that he could dispense with 
the sale entirely. The plan having been found fair, creditors were to re- 
ceive the new securities offered them. There were to be no cash proceeds. 
The Phipps case was the farthest outpost. It was distinguishable because 
there were no secured creditors, and because the new securities were listed 
on the stock exchange and were readily marketable. In Coriell v. White 
it was later said that dissenters must at least be given their option to take 
the forced sale value of their securities, or the appraised value of the 
securities offered to them under the plan. 

Under normal conditions, the dictum in Coriell v. White might have 
served to complete a system of arrangements in the United States. But 
the depression had already come upon the country. The weaknesses of the 
system of arrangements were laid bare. Under the impact of the depres- 
sion, new laws, judge-made and legislative, came into being. The old 
problems of an adequate forum for reorganization, the treatment of dis- 
senters, and the supervision of an economically sound and fair plan of re- 
organization came in for new treatment. The heyday of change, and 
sometimes reform, had come. 


CHANGES DURING THE DEPRESSION 


Much of the reform legislation was experimental, of an emergency 
character, and ill-drafted. A great deal of the judge-made law was sur- 
reptitious and later abandoned. On the other hand, out of the state and 
federal legislation, and out of the judicial sharpening of new devices for 
the handling of arrangements, a new scheme of arrangements begins to 
appear. The imprint of the British practices on reorganization is clearly 
seen in this new scheme. Much of the old practice remains. The growth 
of the system was clearly evolutionary; the depression merely quickened 
the process. 

STATE STATUTES 

The early days of the depression found the state legislatures hard 

pressed to meet the demands of debtors for relief. This phenomenon has 


188 See Frank, Some Aspects of Corporate Reorganization, 19 Va. L. Rev. 698 (1933). 
89 Phipps v. Chicago R. I. and P. Ry. Co., 284 Fed. 945 (1933). 
x60 Coriell v. White, 54 F. (2d) 255 (C.C.A. 2d 1931); id. 289 U.S. 426 (1932). 
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accompanied all depressions in the United States. It was to prevent wide- 
spread debtor relief laws, that the federal constitution prohibits the states 
from impairing the obligation of contracts."* Well-rooted doctrine allows 
the state to change the method of enforcement, but not the substance of 
the obligation.*“* The substance of the obligation itself, however, may 
be conditioned upon the public weal if the business is one affected with a 
public interest.* To some degree all businesses are affected with the 
public interest, actually if not legally.*** The interest is greater in times 
of emergency. On the other hand, it is said that an emergency will not 
create a power in the state.’ It may provide the opportunity to exercise 
a power which already exists.’ The constitutionality of state moratoria 
statutes was therefore dubious. The statutes were nevertheless passed, 
as similar legislation had been enacted by states to meet prior economic 
crises..°7 Even when held unconstitutional at a later date, they had per- 
formed a useful function of government in tiding debtors over the ex- 
treme period of the depression and in substituting the apparently orderly 
processes of government for widespread debtor resistance to law. 

The most famous moratorium statute was that passed by the Minne- 
sota legislature in 1933."°* The redemption period could be extended by 
the court for a “just and equitable’’ period, but not beyond May 1, 1935. 
The mortgagor was allowed to remain in possession but was required to 
pay a reasonable rental value, which was to be applied on the interest, 
taxes, and the mortgage indebtedness. Interest was to continue on the 
loan, and the mortgagee’s right to a deficiency judgment in the event 
that there was no redemption was preserved. Alabama,"™® Arkansas,*” 

6 2 Willoughby, Constitution of the United States 1097 (1910); 1 Beard, The Rise of 
American Civilization 328 (1927). 

x Sturges v. Crowninshield, 4 Wheat. (U.S.) 122, 200 (1819); see Von Hoffman v. City of 
Quincy, 4 Wall. (U.S.) 535 (1866). 

63 See Block v. Hirsh, 256 U.S. 136 (1921); Sharp, Movements in Supreme Court Adjudica- 
tions—A Study of Modified and Overruled Decisions, 46 Harv. L. Rev. 361 (1933). 

%*4 Adler, Business Jurisprudence, 28 Harv. L. Rev. 135 (1914). 

%6s See Home Building & Loan Association v. Blaisdell, 290 U.S. 398, 425 (1933); Wilson v. 
New, 243 U.S. 332 (1917). 

*% See Judicial Declaration of the Termination of an Emergency, 47 Yale L. J. 124 (1937); 
1 Univ. Chi. L. Rev. 639 (1934). 


61 See Warren, Federal Process and State Legislation, 16 Va. L. Rev. 546 (1930) for dis- 
cussion of prior state stay, tender and appraisal laws. 


8 Minn. L. 1933, C. 339, P. 514. For general discussion of moratoria statutes see Bunn, 
The Impairment of Contracts: Mortgage and Insurance Moratoria, 1 Univ. Chi. L. Rev. 249 
(1933); Feller, Moratory Legislation, 46 Harv. L. Rev. 1061 (1933). 


19 Ala. L. (1935), No. 146. 17° Ark. Acts (1933), Nos. 129, 252, 278. 
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California?” Idaho,?” Illinois,'’? Iowa,'’* Kansas,’’5 Louisiana,’”® Mary- 
land,’”7 Michigan,’”* Mississippi,’”? Montana,"*° Nebraska,"** New Jer- 
sey,"** New York,'*s North Carolina,"** North Dakota,** Oklahoma," 
South Dakota,"*’ Virginia,"** Wisconsin,”*® and Texas,’” passed moratoria 
laws which operated on the redemption period, postponed sale, or de- 
creased the deficiency judgment. 

The Minnesota act was held not violative of the Federal Constitution 
in Home Building and Loan Association v. Blaisdell" a decision which 
carefully weighed the statutory protection afforded creditors. The Min- 
nesota act provided compensation for the creditor; preserved the mort- 
gagee’s right to a deficiency judgment; was to be operative only for a 
limited time; and although the statute was applicable to cases where the 
mortgagee had obtained a foreclosure judgment, the Blaisdell case itself 
involved foreclosure by advertisement. Accordingly many state acts were 
invalidated because such legislation did not protect the creditor to the 
extent that the Minnesota Act had done. The Arkansas,’ North Da- 
kota,’®? and Oklahoma’ acts were held unconstitutional because they 
provided no compensation for the creditor. The California’®’ and New 
Jersey’ statutes, which provided for a valuation of the debtor’s property 
in order to reduce the deficiency judgment, were held unconstitutional 

™™ Cal. Code of Civil Procedure § 580a. 173 Tll. L. 1933, § 3. 

17 Tdaho L. 1933, c. 150. 74 Towa L. 1933, C. 179. 

78 Kan. L. 1933, c. 232, § 2; Kan. L. Sp. Sess. 1934, c. 3, § 2; Kan. L. 1935, c. 226. 

76 La. Acts 1934, No. 159; La. Acts 2d Ex. Sess. 1934, No. 2. 

77 Md. Ex. Sess. of G. A. 1933, C. 57. 

178 Mich. Pub. Acts 1933, No. 98, § 4; Mich. Pub. Acts Ex. Sess. 1934, No. 20, § 3. 

179 Miss. L. 1934, C. 247. 81 Neb. L. 1933, c. 65. 

180 Mont. L. 1933, c. 116. 182 N.J. L. 1935, c. 88. 

83 N.Y. L. Ex. Sess. 1933, c. 794, § 2; N.Y. Civil Practice Act, § 1083-a. 

184 N.C. L. 1933, C. 275. 18 Okla. L. 1933, c. 16, §§ 2-4. 

8s N.D. Sess. L. 1933, c. 157. 87 S.D. L. 1933, c. 135. 


88 Va. Code Supp. 1932, § 4167(17), cl. 6, as amended by Acts 1934, c. 142. 
189 Wis. Stat. 1933, C. 125. 


; 9 Tex. Acts 2d. Called Sess. 1934, c. 16; Tex. Acts, 3rd. Called Sess. 1934, No. 11, c. 24, 
I. 


#9" 290 U.S. 398 (1933). 

1 Worthen Co. v. Kavanaugh, 295 U.S. 56 (1935). 

193 State v. Klein, 63 N.D. 514, 249 N.W. 118 (1933). 

194 State v. Waterfield, 167 Okla. 209, 29 P. (2d) 24 (1934). 


798 Bennett v. Superior Court of Los Angeles County, 5 Cal. App. (2d) 13, 42 P. (2d) 
(1935). 
1% Fidelity Union Trust Co. v. Bryant, 14 N.J. Misc. 243, 183 Atl. 825 (1936). 
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and were at least distinguishable from the Minnesota statute, although 
the decisions, in view of contemporaneous judge-made law,'®? seem ex- 
tremely questionable. The Virginia’®* and Wisconsin’? laws were not 
limited to a definite period and were therefore held unconstitutional. The 
Second Kansas Moratorium series of laws?’ and the New York statute?” 
were held inapplicable to foreclosures in which judgments had been 
entered before the passage of the acts. The First Kansas Moratorium 
Statute which authorized the governor of the state to extend the redemp- 
tion period for an additional six months was held to be an unconstitu- 
tional delegation of power under the Kansas constitution.*” The Mary- 
land court?*? decided that its own statute, which deprived the holder of 
a fractional interest in a mortgage of summary decree of foreclosure until 
25% of the fractional holders agreed, was unconstitutional under the 
federal constitution, but the United States Supreme Court reversed.?* 
The Texas court held that its statute, which appears constitutional under 
the federal constitution and the ruling in the Blaisdell case, was un- 
constitutional under the Texas constitution and so prevented appeal to 
the Supreme Court.?°> The Blaisdell case, of course, while persuasive, did 
not conclude any state court in the interpretation of its own constitution, 
even though the provisions of the state and federal constitutions might 
be identical. 

The state legislatures were also called upon to enact creditor relief 
laws. The inability of majority bondholders to raise cash to pay off dis- 
senters and the ever increasing number of dissenters who desired cash 
made it impossible for security holders to effect a reorganization. A pro- 
vision whereby the majority of security holders could effect a reorganiza- 
tion was required. Inasmuch as banks are under some state supervision 
anyway, it was not so great a step to enact special laws dealing with the 















197 See text as to non-statutory changes during the depression. 
198 Citizens Mut. Bldg. Ass’n. v. Edwards, 189 S.E. 453 (Va. 1937). 
199 Hanauer v. Republic Bldg. Co., 216 Wis. 49, 255 N.W. 136 (1934). 
200 Kansas City Life Ins. Co. v. Anthony, 142 Kan. 670, 52 P. (2d) 1208 (1935); Farm Mortg. 
Holding Co. v. Miller, 143 Kan. 790, 57 P. (2d) 35 (1936); Phoenix Joint Stock Land Bank of 


Kansas City v. Conrad, 143 Kan. 359, 55 P. (2d) 347 (1936); see Union Cent. Life Ins. Co. v. 
Pletcher, 144 Kan. 359, 58 P. (2d) 1158 (1936). 


at Feiber Realty Co. v. Abel, 265 N.Y. 94, 191 N.E. 847 (1934). 

202 Oakland State Bank v. Bolin, 141 Kan. 126, 40 P. (2d) 437 (1935). 

203 United States Mortgage Co. v. Matthews, 167 Md. 383, 173 Atl. 903 (1934). 
24 United States Mortgage Co. v. Matthews, 293 U.S. 232 (1934). 


2°5 Travelers’ Ins. Co. v. Marshall, 124 Tex. 45, 76 S.W. (2d) 1007 (1934); see also Cattle 
Raisers Loan Co. v. Doan, 86 S.W. (2d) 252 (Tex. Civ. App. 1935). 
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rights of creditors to effect a reorganization. The Mississippi statute 
which permitted the reopening of closed banks upon a plan of reorganiza- 
tion proposed by three-fourths of the creditors, approved by the Super- 
intendent of Banks and confirmed by the court, was held constitutional 
in Doty v. Love? 

It was only a slightly further step to protect the holders of claims 
against guaranty mortgage companies, which, like banks, were already 
subject to some regulation. In New York the problem of the holders of 
guaranteed mortgage certificates was particularly acute. These companies 
had sold guaranteed certificates of participation in a single bond and 
mortgage or in a group of bonds and mortgages. The business had reached 
widespread proportions. With the drop in real estate values the com- 
panies registered appalling losses, partially due to the unwise manner in 
which their business had been conducted.?"’ Immediate liquidation would 
have been fruitless. The future value of their claims depended in part 
on the rehabilitation of the real estate, and on the other hand on the 
ability of the security holders to stay the enforcement of all claims and 
to have the assets of the guaranty company preserved while the slow 
process of rehabilitation was taking place. The New York legislature re- 
sponded by the passage of the Schackno Act,?°* which authorized the 
Superintendent of Insurance to take over the functions of the debtor, 
and to enforce a plan of reorganization to which the holders of two-thirds 
in amount of the certificates had agreed, provided there had been court 
approval of the plan. A later act, the Mortgage Commission Act,?°® pro- 
vides for a commission to assume the duties given by the Schackno Act 
to the Superintendent of Insurance. A plan of reorganization may be 
effective under the new act, however, unless one third in amount of the 
security holders affirmatively dissent, but the plan must provide a method 
whereby dissenters may realize the value of their securities. Both Acts 
have been held constitutional by the New York Court of Appeals.” 

2% 295 U.S. 64 (1935). See City of Holton v. Kansas State Bank, 144 Kan. 352, 59 P. (2d) 
41 (1936); see also Iowa Code 1935, § 9239-a(1-5); Mich. Comp. Laws (Mason, Supp. 1935) 
§ 11962-1; Miss. Code Ann. (Supp. 1933) § 3817-1; Nev. Stat. 1933, c. 190, § 68-75; N.H. 
Pub. Laws 1926, c. 263; N.Y. Banking Laws 1933, § 61-a; N.D. Laws 1933, c. 72; Ohio Laws 


1935, PP. 34-36; S.C. Code (Supp. 1934) § 7856; Vernon’s Tex. Ann. Civ. Stat. 1925, art. 454; 
Vt. Pub. Laws 1935, § 6761-6770. 


207 See Reis, False Security 58-84 (1937). According to Mr. Reis’ figures, $1,008,814,205.08 
of the guarantees were in default. 

28 Chapter 745 as amended by chapter 780 of the Laws of 1933. The Schackno Act is dis- 
cussed in 34 Col. L. Rev. 663 (1934); 35 Col. L. Rev. 874 (1935). 

29 N.Y. L. 1935, ¢. 19. 

xe People v. Title & Mortgage Guarantee Co., 264 N.Y. 69, 190 N.E. 153 (1934); In Re 
1175 Evergreen Ave. Borough and County of Bronx, 270 N.Y. 436, 1 N.E. (2d) 838 (1936). 
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California** and New Jersey* have provisions slightly similar to the 
Schackno Act. The California law allows amendments of the trust agree- 
ment under which certificates are held, with the approval of the holders 
of seventy-five per cent in amount of the certificates, and the approval 
of the commissioner; it allows a conservator to be appointed for the debtor 
and provides for the reorganization of the debtor with the consent of a 
majority of the security holders and the approval of the court. The New 
Jersey law allows the appointment of the Commissioner of Banking and 
Insurance as trustee of the debtor, and allows a plan of reorganization to 
be effected with the approval of the court and two-thirds of the security 
holders. Apparently a general rehabilitation plan will also require the con- 
sent of two-thirds of the stockholders. 

Michigan and New York have taken the lead in rather far-reaching 
legislation dealing with the problem of bondholders under real estate 
mortgages, even though the debtor had not previously been subject to 
regulation as had the guaranty mortgage companies in New York. Their 
statutes not only provide means whereby dissenters may be bound to a 
plan of reorganization, but they attempt to regulate the reorganization 
process so as to eliminate some of the evils which have lessened the value 
of protective committees. In 1931, Michigan passed an act which allowed 
the court on the written request of a majority of the bondholders to pur- 
chase the property for the benefit of all the bondholders.*"* This statute 
was held unconstitutional as an impairment of contract,‘ but it was 
particularly vulnerable in not specifically providing for notice to dis- 
senters. At that time the total amount of real estate bonds outstanding 
in Michigan were $449,743,000. Of these, $344,974,000 were in default.” 
The trustee purchase act was repassed in substantially the same form but 
with an express provision requiring notice.””® In addition the Michigan 
legislature provided that fifty-one per cent of all the holders, who were 
also the holders of more than four-fifths in amount of the bonds, might 
agree with the grantor to an extension and a modification of a limited 
number of obligations of the debtor.**7 The Michigan court is apparently 
going to construe this act very strictly.”* 


™t Statutes of California, c. 145, arts. 7, 8. 
2 N.J. L. 1934, c. 3, 16. 43 Mich. Pub. Acts 1931, No. 111. 
*4 Detroit Trust Co. v. Stormfeltz-Loveley Co., 257 Mich. 655, 242 N.W. 227 (1932). 


*s Macdonald, The Problem of the Defaulted Real Estate Mortgage Bond in Michigan, 14 
Mich. St. Bar J. 220, 221 (1935). 


#6 Mich. Pub. Acts 1933, No. 210. 217 Mich. Pub. Acts 1933, No. 114. 


™8 See Smith v. Union Guardian Trust Co., 271 Mich. 118, 260 N.W. 132 (1935) (interest 
payment requirements may not be modified). 





242 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Michigan has also set up a Public Trust Commission which has broad 
supervisory powers over committees in reorganizations.“* Committees are 
required to obtain licenses from the Commission, which has broad power 
to prevent “fraud, deception or damage’’ to security holders, and to re- 
voke licenses in the furtherance of that objective. Committees are not 
allowed to take any action for bondholders without permission from the 
Commission. The Commission has supervisory powers over fees, and com- 
mittee members are expressly made fiduciaries for all security holders, 
whether the security holders have deposited or not. The committees are 
required to file whatever lists of security holders they have with the 
commissions. At the present time it is too early to determine how the 
Commission is functioning. 

In New York, pursuant to the Burchill law,”° the trustee under the 
mortgage indenture is empowered either (1) to purchase the property 
for the benefit of all the bondholders and later to sell it with the court’s 
consent and the consent of eighty-five per cent of the principal amount 
of the bonds, or (2) the trustee may purchase the property pursuant to a 
court-approved plan of reorganization, which contains a maximum and 
minimum bid to be made for the property. If the indenture contains no 
provision authorizing the purchase of the property for all the bondholders, 
and no statute reaching the same result is applicable, then a dissenter 
is entitled to his share of the value of the property as on public sale. 
Otherwise the plan is binding on all security holders if one-third of the 
security holders do not file dissents within twenty days after the approval 
of the plan. 

The Burchill Act has been amended and supplemented by the Streit 
Act™ which regulates the obligations of trustees under indentures, com- 
mittees, and management companies. The trust indenture must have a 
provision requiring the trustee upon default to take steps to secure the 
rents and profits, and to render annually, after default, a summarized 
statement of income and expenditures. The trustee may not be a trustee 
under any other mortgage on the property; he may not have a financial 
interest in either the debtor or in any company managing the property. 
The setting of an upset price is made mandatory save where the court 
has approved a plan containing a minimum and maximum bid under the 
Burchill law, or where all bondholders have agreed. A deposit agree- 
ment to be valid or binding under the Streit Act must provide that the 


79 Mich. Pub. Acts 1933, No. 89. 
2° N.Y. L. 1933, C. 720. N.Y. L. 1936, c. goo amending N.Y. L. 1909, c. 52. 
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fees of the committee shall be subject to the approval of the court, that 
the deposit agreement may not be amended without approval of the court, 
and that the securities deposited with the committee may not be sold, 
pledged, or otherwise disposed of without either the unanimous consent of 
the depositing bondholders or the approval of the court, and if sold, the 
court must pass on the fairness of the price. Further, committee members 
may have no interest in the depositary. Management companies are re- 
quired to provide a surety bond equal to at least the gross rental or in- 
come of the property for the three preceding months; they may not have 
officers, directors, or stockholders, who are officers, directors, or em- 
ployees of the committee, or who are voting trustees, officers, or directors 
of the corporation acquiring title to the property unless a majority of the 
security holders in amount approve. Voting trust agreements are limited 
to five years for the reorganized companies, and the indenture trustees, 
members of committees, and their attorneys may not become voting trus- 
tees, officers, or directors of the new corporation unless this fact has been 
disclosed to the court and a majority of investors approve, or unless the 
court has approved such a provision in the plan under Burchill proceed- 
ings. The salaries of voting trustees, officers and directors of the new 
company and the fees of trustees or committees in possession of the prop- 
erty must be approved by the court. 

Illinois,” Minnesota,”? Pennsylvania,”4 and Washington™’ have adop- 
ted statutes which are similar to that proposed in the Uniform Corpora- 
tion Act, section 59. They in effect allow three fourths of creditors and 
stockholders to agree to a plan of reorganization if sanctioned by the 
court. The validity of these acts, as well as that of the Burchill Act, may 
be questioned on at least two grounds. First, the ability of creditors to 
bind other creditors may be considered an impairment of contract if the 
debt were created before the provision. This is probably an unnecessary 
and unfortunate conclusion, but the constitutionality of the Schackno 
Act might be distinguished because the regulation of guaranty mortgage 
companies is more within the province of the state, since they conduct a 
business analogized to insurance,” traditionally a business affected with 
a public interest. Second, the presence of reorganization sections in the 
present bankruptcy act may make all state reorganization proceedings 

™ Til. State Bar Stats. 1935, c. 32, § go(c). 

#3 Minn. Stat. (Mason’s Supp. 1934), § 7492-54. 

4 Purdon’s Pa. Stat. 1936, tit. 15, § 2852-1109(3). 

*s Wash. Rev. Stat. Ann. (Remington’s Supp. 1935), § 3803-58. 

6 See 43 Yale L. J. 1007 (1934). 
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under statute void.” In this respect, the provisions in the Illinois and 
Pennsylvania statutes may be safer than the Minnesota provision. The 
former place the reorganization section as a part of liquidation and dis- 
solution; Minnesota does not. It might be contended that the state dis- 
solution proceedings survive, while reorganization proceedings do not. 
The Washington statute treats such an arrangement between creditors 
as connected with dissolution proceedings, but it may negative this ad- 
vantage by making rules applicable in bankruptcy proceedings applicable 
in dissolution proceedings. 


THE REORGANIZATION AMENDMENTS TO THE BANKRUPTCY ACT 

We have already mentioned that it was the problem of the dissenters’ 
right to cash which drove reorganizers to seek legislation changing re- 
organization practice. The depression increased the number of dissenters, 
since bondholders were more desirous of liquidating their claims at once 
and were distrustful of committees; on the other hand, the depression 
made it more difficult for the majority committee to raise the necessary 
cash. Stockholders were unable to contribute funds to the reorganization 
in order to maintain their position in the plan. There were other factors 
which contributed to reorganization legislation. The Boyd case was still 
something of a spectre. The difficulties of gaining a binding adjudication 
on the plan, the desire of minority interests to have an early hearing on 
the plan, and the uncertain attitude of the courts towards the consent 
receivership contributed to the desire for legislation. Federal legislation 
was desired because it would avoid the provision against impairment of 
contracts which is directed solely at the states, and it would be given 
added strength as coming under the bankruptcy power. Uniformity would 
result from federal legislation; many of the jurisdictional difficulties in- 
herent in state legislation would be avoided; and, also, reorganizers would 
have the assurance that reorganizations could continue to proceed in the 
federal courts, which were thought more capable in this field than the 
state courts. Accordingly, Congress in 1933 passed three acts as amend- 
ments to the Bankruptcy Act: section 74, which deals with the adjust- 
ment of claims against unincorporated debtors ;”* section 75 which deals, 
with the adjustment of claims against a farmer,” and section 77, which 
deals with the reorganization of railroads engaged in interstate com- 

27 On the conflict between federal and state power, see Chicago Title & Trust Co. v. Forty- 
One Thirty-Six Wilcox Bldg. Corp., 58 S.Ct. 125 (1937); State of Texas v. Donoghue, 58 S.Ct. 
192 (1937). 

2a8 47 Stat. 1467 (1933), 11 U.S.C.A., § 201 (1936). 

229 49 Stat. 246 (1935), 11 U.S.C.A., § 202 (1936). 
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merce.?3° In 1934, two more amendments were added: section 77B, which 
deals with the reorganization of corporations generally,?** and section 80, 
which deals with the readjustment of claims against minor subdivisions of 
the states. As we have noted, Section 80 was held unconstitutional by 
the Supreme Court, but new municipal debt readjustment legislation has 
been enacted.?33 Section 75 is supposedly a temporary act to expire in 
1938.*** In many respects section 77/Tepresents a maturer reflection on _ 
the problems of reorganization; it was completely rewritten in 1935, and ~ 
is the latest of the reorganization acts, with the exception of the new 
municipal debt readjustment act, approved Aug. 17, 1937. 

Sections 74, 75, and 77B have many things in common. All of them 
adopt, in addition to the bankruptcy definition of insolvency, the equity 
definition, an inability to pay debts as they mature, as a basis for jurisdic- 
tion. All allow the debtor to file a petition stating that it is insolvent or 
unable to meet its debts as they mature and that it wishes to propose 
an arrangement with its creditors; allow a stated majority of creditors to 
agree to an arrangement which when approved by the court is binding 
on all creditors; recognize that in certain instances a plan may be imposed 
on all creditors even though the necessary majorities have not been ob- 
tained; require the court to find that the plan of arrangement is a fair 
plan; although none of them states what a fair plan is; provide for the 
appointment of an officer of the court who may conduct the debtor’s 
business. In all of the acts the jurisdiction of the federal court over the 
debtor’s property is greater than it would be if the proceedings were in 
ordinary bankruptcy or in equity receivership. In many important re- 
spects, however, the acts differ. 

Petitions. Creditors may file petitions under sections 77 and 77B asking 
that the corporation be reorganized. The requirement under section 77 
is that the petitioning creditors have claims aggregating an amount not 
less than five percent of all the indebtedness of the corporation. Under 
77B three creditors with claims aggregating $1,000 in excess of the value 
of the security held by them may file such a petition. But creditors filing 
an involuntary petition under section 77B will have to either prove an 
act of bankruptcy or that a prior equity receivership or bankruptcy pro- 


23° 4g Stat. 1969 (1936), 11 U.S.C.A., § 205 (1936). 
23" so Stat. 622 (1937), 11 U.S.C.A., § 207 (1936). 
48 49 Stat. 1203 (1936), 11 U.S.C.A., § 303 (1936). 


233 See Levi and Moore, Bankruptcy and Reorganization: A Survey of Changes, 5 Univ. 
Chi. L. Rev. 1, 32 n. 82 (1937). 


34 H.R. 6452 (1937) and S. 2215 (1937) would remove the time limitation. 
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ceeding is pending. The Supreme Court has held that “prior equity re- 
ceivership”’ alludes to the equity receivership on a creditor’s bill, and not 
to the receivership which is an incident to a foreclosure proceeding.?5 It 
has also been held, although the matter is still doubtful, that the creditors 
who file an involuntary petition under section 77B must be creditors of 
the debtor, and not merely creditors having claims against the debtor’s 
property.”*° Decisions on the latter point would seem applicable to sec- 
tion 77 as well. Where creditors do file petitions under sections 77 and 
77B, the corporation is given ten days in which to respond, and if the 
debtor files its own petition within that time it will be given precedence.” 
Creditors may not file involuntary petitions under sections 74 and 75.7% 
Creditors may file an involuntary petition in ordinary bankruptcy against 
a debtor, who may then file a petition under section 74 or section 77B, 
if the debtor is a corporation, as an answer. This indirect method is not 
applicable to sections 75 and 77, since farmers and railroad corporations 
may not have involuntary petitions in bankruptcy filed against them. 

Good Faith. The petition for an arrangement must be found by the 
court to have been filed in good faith?*® under sections 74, 77, and 77B. 
There is no such requirement under section 75. Under the good faith 
provision it has been held that a corporation may not convey its assets 
to an individual and proceed as a non-corporate debtor under section 74.74 
Under 77B there have been comparable problems concerning (1) whether 
a debtor might incorporate for the purpose of 77B proceedings, and (2) 
whether a debtor, once a corporation but now dissolved under state law, 
may file a petition in good faith under 77B, or have a petition filed by 
creditors in good faith against it. At first the trend of the decisions in- 
dicated that in all of these cases, the former lack of corporate existence, 
or the present dubious nature of corporate existence would prove no in- 


23s Duparquet, Huot & Moneuse v. Evans, 297 U.S. 216 (1936); Tuttle v. Harris, 297 U.S. 
225 (1936). 

236 Matter of Draco Realty Co., 11 F. Supp. 405 (N.Y. 1935). See In re 1530 North Kedzie 
Building Co. report of special master (N.D. IIl., 1936) reversed on other grounds (N.D. IIL, 
1936) where it was said creditors with claims only against the debtors’ property might file the 
petition. 

237 See In re Kelly-Springfield Co., 10 F. Supp. 414 (Md. 1933). 

238 For a holding that a charitable corporation may not have a petition filed against it under 
77B, see In re Michigan Sanitarium & Benevolent Ass’n., C.C.H. 4804 (E.D. Mich. 1937). 

For recent discussion of § 75(s) see Diamond and Letzler, The New Frazier-Lemke Act: A 
Study, 37 Col. L. Rev. 1092 (1937). 

239 See In re Piccadilly Realty Co., 78 F. (2d) 257 (C.C.A. 7th 1935), when the financial 
condition of the debtor is of great importance in determining whether there is good faith. 

24° In re Cosgrave, 10 F. Supp. 672 (Cal. 1935). 
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surmountable bar to the good faith requirement." But the Supreme 
Court has now held that a dissolved corporation may not file under 
77B.2” It left undecided, however, the question whether creditors might 
not file in good faith against such corporation.*** The result of the Su- 
preme Court case, although distinctions may be made, makes it at least 
probable that in the case of special incorporation, and in the cases of the 
dissolved corporation, both debtor and creditor petitions will be held 
lacking in good faith. 

Plan. Plans of reorganization may be proposed under 77B by the debt- 
or, by creditors holding 10% of all claims and 25% of the claims of one 
class of affected creditors, and by stockholders, if the debtor is not in- 
solvent in the bankruptcy sense, having 5% of the outstanding shares 
and 10% of the shares of one class. Under section 77, the filing of a plan 
by the debtor seems mandatory. And under this section the trustees ap- 
pointed by the court, creditors having 10% of the claims of one class, 
stockholders having 10% of the shares of any one class of shares, and any 
party in interest, having obtained the consent of the Interstate Commerce 
Commission, may file a proposed plan. Apparently neither section 74 nor 
75 contemplates the proposal of a plan of reorganization by a creditor. 
Section 74 distinguishes between a plan of extension and a plan of com- 
position; section 75 speaks of ‘‘a composition or extension proposal” but 
does not distinguish between them. Sections 77 and 77B speak only of 
plans of reorganization. Under section 74, an extension supposedly ex- 
tends the time of payment only; a composition reduces the claims. When 
the plan under section 74 is an extension plan, claims of all characters 
are provable and affected. Theoretically when the plan is a composition 
plan only claims provable in bankruptcy may be affected. Sections 77 
and 77B allow claims of all character to be proved. Section 75 is silent 
on the subject and presumably adopts the bankruptcy classification of 
provable claims.?*4 

The reorganization acts have attempted to deal with the rather difficult 
problem of landlord’s claims. Prior to the reorganization acts, landlords 
were unable to prove in bankruptcy proceedings by asserting that bank- 
2# Old Fort Improvement Co. v. Lea, 89 F.(2d) 286 (C.C.A. 4th 1937); Jn re Loeb Apart- 
ments, 89 F.(2d) 461 (C.C.A. 7th 1937). 


*# Chicago Title & Trust Co. v. Forty-One Thirty-Six Wilcox Bldg. Corp., 58 S.Ct. 125 
(1937). 


243 See In re 211 East Delaware Place Bldg. Corp., 76 F.(2d) 834 (C.C.A. 7th 1935) where 
it was held creditors might file in good faith against a dissolved corporation. 


*4 Thus, for instance, excluding tort claims which have not been litigated. 
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ruptcy was an anticipatory breach of the contract to pay future rent.?4 
And this was in general also true in equity receiverships.7*° The result 
was that in depression days, high rent charges were avoided by some 
debtors who reorganized and left the landlord with practically no com- 
pensation for the loss of his lease. On the other hand, landlord’s claims 
might prove to be of great value in that the owner of such a claim might 
succeed in having the doctrine of the Boyd case applied, and this threat 
might prove to be of at least considerable nuisance value.?47 While the 
denial to the landlord of a claim based on an anticipatory breach by the 
tenant seems to be unfair, nevertheless the allowance of the landlord’s 
claim in toto would work a hardship on other creditors, and on the debtor. 
The reorganization acts were passed at a time when there was both agita- 
tion for more liberal treatment of landlords, and that landlord’s claim 
be not used for their nuisance value or to prejudice unduly other creditors. 

It is impossible to deal at all adequately with the problem of landlord’s 
claim in a short general survey of the entire reorganization field. It may 
be pointed out, however, that the reorganization acts had three problems 
to face. The first problem was whether the landlord would be allowed to 
prove for an anticipatory breach of a contract to pay future rent. The 
second problem was whether, a claim for anticipatory damages having 
been allowed, the landlord’s claim for future rent damages would be 
limited so as not to prejudice unduly other creditors, and the debtor. 
The third problem was whether other limitations on the right of the 
landlord to claim damages for failure to pay future rent would be opera- 
tive. The doctrine in some states that a re-entry by the landlord would 
bar his claim for damages was the chief limitation which had to be met.?# 

In general the reorganization acts, with the possible exception of sec- 
tion 75, make claims for future rent provable. Such claims are expressly 
provable under an extension proposal in section 74. Under a composition 
proposal under section 74, claims for future rent are provable by applica- 
tion of section 63 of the ordinary bankruptcy act, as amended, which, 
however, limits the claim to an amount not to exceed one year’s rent. 
It is problematical whether any such limitation is operative under an 
extension proposal in section 74. Under section 77 claims for future rent 
would seem to be provable to some extent at least, because its definition 
of claims is broad enough to include a claim for future rent, and also 


248 Manhattan Properties v. Irving Trust Co., 291 U.S. 320 (1934). 

24 Wake Development Co. v. Auburn-Fuller Co., 71 F.(2d) 702 (C.C.A. oth 1934). 

247 Douglas and Frank, Landlords’ Claims in Reorganizations, 42 Yale L. J. 1003 (1933). 
248 See 2 Univ. Chi. L. Rev. 629 (1935). 
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because it is provided that “in case an executory contract or unexpired 
lease of property shall be rejected . . . any person injured by such... re- 
jection . . . shall be deemed to be a creditor of the debtor to the extent 
of the actual damage or injury determined in accordance with principles 
obtaining in equity proceedings.’’*4° The only decision on the point so 
far has proceeded on the theory that future rent claims are provable under 
section 77 only to the extent that the claim has accrued to the date of the 
hearing on the plan.**° Section 77B, on the other hand, which makes 
claims for future rent provable, limits the claim to an amount not to 
exceed three years’ rent. It is difficult to know why there should be a 
more stringent limitation under section 77 than section 77B (assuming 
the one decision on section 77 is to be followed) unless the near certainty 
that the landlord under section 77 will be able to negotiate a new lease 
with the tenant railroad is in itself some compensation to the landlord. 
It is also exceedingly hard to justify a one year’s limitation applicable 
in some proceedings under section 74, as against the more liberal treat- 
ment under section 77B. Section 75 does not expressly define claims, but 
the application of the ordinary bankruptcy act might make claims for 
future rent provable, but with damages for future rent limited to one year. 

The discrepancy in the amount of provability between the various 
reorganization acts makes it certain that for some time it will be argued 
that the principle of the Boyd case may be invoked by landlords in re- 
organizations, except in those under 77B. For one explanation of what is, 
from one point of view, the more liberal treatment of landlords under 
77B is that under it the landlord cannot obtain additional compensation 
ahead of stockholders and the debtor, although in subordination to credi- 
tors, whereas under the other acts there is the possibility that such com- 
pensation may be required, under the doctrine of the Boyd case. Indeed 
it was arguable even under section 77B, that the landlord, having collected 
only a partial amount on what is an admittedly good claim, might re- 
cover the additional amount ahead of stockholders, but this relief has 
been denied him by the Supreme Court.”* Difficulties of evaluation being 
what they are, the decision does not cause great excitement, but it also 
does not allay the ghost of the Boyd case insofar as the other reorganiza- 
tion sections are concerned. 

Somewhat more startling is the holding of the Supreme Court that 


4 § 77(b). 


3° Matter of New York, N.H. & H. R.R.: Claims of Connecticut Ry. & Lighting Co., U.S. 
Dist. Ct. Conn. Sept. 1, 1937; see 47 Yale L. J. 272 (1937). 


st Kuehner v. Irving Trust Co., 299 U.S. 445 (1937). 
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the rent claim provision of section 77B provides for claims which would 
not be provable under state law because of the re-entry of the landlord.” 
While this seems to be a workable construction of the act and an entirely 
commendable one, it is apparently the only example under the bankruptcy 
law wherein a creditor has a claim under federal law, but not under state 
law. The reliance of the court on words peculiar to the provision under 
section 77B again makes it doubtful whether a similar construction will 
follow under the other reorganization acts. 

Section 77 preserves the priority for the so-called six months’ claims. 
Receiver’s certificates may be issued as prior lien securities under section 
77 as formerly, and now also under section 77B, by somewhat doubtful 
construction of ambiguous language.”*! 

The provisions in the four acts with respect to binding creditors to a 
plan of reorganization differ. Under section 74 secured claims may be 
extended, but not scaled down. In addition, section 74 requires the deposit 
of money or security sufficient to pay off all prior claims before a proposal 
may be confirmed. Section 75 was similar in its original form, but it has 
now been amended to allow the reduction of a secured claim, provided 
the lien is preserved at the fair and reasonable market value of the se- 
curity, except that interest rates may be reduced regardless of the market 
value of the property. The deposit of money to pay prior claims is no 
longer required. Under both section 74 and section 75 a plan approved 
by a majority in number and amount of creditors and approved by the 
court becomes binding on all creditors. But in neither act is there any 
provision for class voting. This apparently makes it possible for unsecured 
creditors to force an extension onto a secured creditor, but it also allows 
a secured creditor having a majority in amount of the claims to prevent 
any extension. The court may confirm a proposal under section 74, how- 
ever, even though a majority of the creditors do not approve of it, if the 
court finds the proposal fair. The constitutionality of this provision has 
not been passed upon. The analogous provision in section 75 is the fa- 
mous Frazier-Lemke act. In its original form it provided that a farmer 
who had been unable to obtain a composition or extension, or who felt 
“aggrieved” by the one which had been approved by creditors, might 
be adjudged a bankrupt on his own petition, have his property appraised 
at its reasonable market value, and then either repurchase the property 


22 City Bank Farmers Trust Co. v. Irving Trust Co., 299 U.S. 433 (1937). This apparently 
will be true of the lease provision amendment to section 63 of the ordinary bankruptcy act; 
of. Schwartz v. Irving Trust Co., 299 U.S. 456 (1937). 


83 In re Prima Co., 88 F.(2d) 785 (C.C.A. 7th 1937). 
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in installments over a six year period, or, if creditors demanded, pay a 
reasonable rental for five years and then repurchase the property at its 
value at that time. During the five or six year period, the farmer was 
allowed to remain in possession. In this form the provision was held to 
be unconstitutional as taking property without due process of law.?54 In 
its present form the rights of the creditor are safeguarded by providing 
for a three year moratorium or less at the court’s discretion, and by allow- 
ing the creditor to insist upon sale at a public auction at the end of that 
period. The debtor is only allowed to remain in possession if he pays a 
reasonable rental, and, if the court so requires, payments on the principal. 
The Supreme Court has held the present provision constitutional.’ 

In reference to the approval of a plan section 77 differs materially 
from the other three sections. It provides that the plan be submitted to 
the Interstate Commerce Commission before it may be submitted to the 
security holders for their approval. If the Interstate Commerce Commis- 
sion disapproves, it can refuse to certify the plan to the court, and may, in 
addition, certify a plan of its own to the court. If a plan is certified, the 
court may then either approve or disapprove that plan. If the court 
approves, the Commission then submits the plan to the security holders. 
In the ordinary case a two-thirds majority in amount of those voting in 
each class of security holders and of affected stockholders is required, 
but if the plan fails to secure the necessary majority, it may nevertheless 
be confirmed by the court if the court finds that the plan treats fairly 
those who have rejected it, and that the rejection was not reasonably 
justified. Section 77B follows sections 74 and 75 in requiring submission 
to the security holders before the court has passed upon the plan and 
does not involve the use of any such agency as the Interstate Commerce 
Commission. Further, the assents required are two-thirds of the allowed 
claims of each class of security holder, and a majority in amount of each 
class of stockholder rather than, as under section 77, a stated majority 
of votes actually cast. If the necessary assents have been obtained the 
court may then confirm the plan if it finds it to be fair. 

Thus in contradistinction to sections 74 and 75, sections 77 and 77B 
both employ class voting. Neither section is very specific as to how the 
classification of claims is to be made, although section 77 does state that 
no separate class shall be made unless there is a substantial difference. 


54 Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935). 


88 Wright v. Vinton Branch of Mountain Trust Bank of Roanoke, Va., 57 S.Ct. 556 (1937), 
commented on in 32 Ill. L. Rev. 239 (1937), 35 Mich. L. Rev. 1130 (1937), 22 Minn. L. Rev. 
102 (1937). 
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Four criteria for the division into classes have been suggested: the legal 
rights of the creditors as in an equity receivership, the rights in bank- 
ruptcy as on liquidation, the economic status of the claims, and the 
treatment given the claims under the proposed plan of reorganization.?*° 
Under section 77B it has been said that those creditors who agreed to 
take new securities in a plan of reorganization and did so before the 77B 
proceedings began must be treated as a separate class for the purpose of 
voting.’ Section 77 differs from the other sections in requiring its stated 
majority of votes on a basis of claims actually voting as distinguished 
from the allowed claims. The trustee under the indenture is expressly 
authorized to file claims for the bondholders under section 77. There is no 
legislation to that effect under the other section, but under section 77B 
it has been held that the trustee may file, although he may not vote in 
the place of the bondholders where there is no express authorization to 
that effect in the indenture.?%* 

Both 77 and 77B have provisions, not present at all in sections 74 and 
75, whereby it may be unnecessary to secure the assent to a particular 
class, although the general provisions allowing the court to confirm a 
plan without the necessary assents in sections 74, 75, (and 77 also), may 
have the same effect. Under sections 77B and 77 assents of stockholders 
need not be secured if the court has found the corporation to be insolvent, 
or that the interests of the stockholders will not be adversely affected 
by the plan. Section 77 adds “‘or if the debtor has by proper corporate 
action accepted the plan and the stockholders are bound by this accept- 
ance.”’ Under section 77B a plan may be confirmed with less than a 
majority of stockholder approvals if the plan calls for the sale of the 
property at not less than a fair upset price, or calls for the appraisal of 
the interest of stockholders and the payment in cash of either the value 
of their stock, or at the stockholder’s election, of the value of the securities 
allotted to the stockholders under the plan, if any are allotted. This last 
provision thus enacts into statutory law as to stockholders, the dictum 
as to creditors in Coriell v. White.*5° In addition a general provision allows 
confirmation without the consent of the majority of the stockholders if 
their equity is preserved “by such methods as will do substantial justice 
to such stockholders under and consistent with the circumstances of the 


26 For the best discussion of the problem see Friendly, Some Comments on the Corporate 
Reorganization Act, 48 Harv. L. Rev. 39, 70 (1934). 


387 In re Nine North Church Street, 82 F. (2d) 186 (C.C.A. 2d 1936). 
288 Matter of Allied Owners Corp., 74 F. (2d) 201 (C.C.A. 2d 1934). 
289 54 F. (2d) 255 (C.C.A. 2d 1931) discussed previously, see note 160 supra. 
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particular case.” The similar provision under section 77 omits any men- 
tion of a sale at not less than an upset price, but provides for the payment 
in cash “of an amount not less than the value of their equity.” 

Sections 77 and 77B both allow confirmation of a plan without the 
necessary amount of creditor approvals. Under section 77 the commis- 
sion must have found and the judge affirmed a finding that the interests 
of the class will not be materially affected, or have no value, or that the 
plan provides for payment in cash of not less than the value of their 
interests. Section 77B, in addition to the court’s finding that the class 
will not be affected or that there is payment in full, allows the use of the 
upset price, and the Coriell v. White device, together with a general pro- 
vision “by such method as will in the opinion of the judge, under and 
consistent with the circumstances of the particular case, equitably and 
fairly provide such protection.” 

All four acts require a finding that the plan is fair or equitable and 
feasible. There has been some controversy as to whether the statutes 
thus enact the rule in the Boyd case; there is dictum both ways.” At 
one time it was thought that no plan might be fair which excluded stock- 
holders completely, but the Supreme Court has ruled otherwise.%* The 
constitutionality of the provisions which allow confirmation of a plan 
without the approval of the required number of security holders remains 
in doubt. It may be that any plan which does not meet the approval of 
the required amount of senior lien holders will be adjudged unfair.** 

Officers and Committees. All four acts provide for the appointment of 
an official who will generally supervise the debtor’s affairs in connection 
with the reorganization proceedings. Section 74 makes the appointment 
of a receiver permissive; section 75 provides for the appointment of a 
conciliation commissioner for each county. He is to aid the farmer in 
the preparation of the necessary papers and to supervise the farming 
operations if the creditors request. Sections 77 and 77B provide for the 
appointment of a trustee to manage the property, to report on the plan 
to the court, and to prepare a list of the creditors. The appointment of 
the trustee is mandatory under section 77; discretionary under section 
77B. Further, under section 77 the trustee is to be directed by the court 
to report charges of misconduct which may give the debtor a cause of 
action. In addition, the appointment of the trustee is subject to confirma- 

0 Matter of New York Railways Corp., 82 F. (2d) 739 (C.C.A. 2d 1936); Downtown In- 
vestment Assn. v. Boston Metropolitan Buildings, 81 F. (2d) 314 (C.C.A. rst 1936). 

+t In re 620 Church Street Bldg. Corporation, 57 S.Ct. 88 (1936). 

2 Tennessee Publishing Co. v. American Nat. Bank, 57 S.Ct. 85 (1936). 
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tion by the Interstate Commerce Commission, and if the trustee ap- 
pointed has had connections in an official capacity with the debtor during 
the past year, it is necessary to appoint another trustee who has not had 
such connections, unless the operating revenues of the road during the 
past year were less than $1,000,000. Section 77, when it was first passed, 
required the court to select the trustees from a panel drawn up by the 
Interstate Commerce Commission. The present provision which gives the 
right of ratification is somewhat open to question in that it may be said 
to give judicial functions to the commission. Section 77B has no such 
limitations on the appointment of a trustee. The sections give the judge 
the power to have the receiver, conciliation comissioner, trustee or debt- 
or prepare a list of security holders. The exercise of this power is apparent- 
ly mandatory under sections 77 and 75, discretionary under section 77B, 
and mandatory under section 74 insofar as listing secured creditors and 
the 15 largest unsecured creditors is concerned. Section 77 also makes 
it the duty of anyone having information as to the addresses and names 
of the security holders to divulge such information. There is no similar 
provision under sections 77B and 74 and as a result the house of issue 
usually cannot be required to reveal its list of bondholders.” 
Bondholders’ committees are not mentioned under sections 74 and 75. 
They are treated differently under sections 77 and 77B. Section 77B 
recognizes the existence of these committees during the prior stages of the 
reorganization. Thus assents secured to a plan of reorganization prior 
to the 77B proceeding will be valid. Further, a plan of reorganization 
may not be proposed by any one other than the debtor under section 77B 
unless a certain number of assents have already been secured for it. The 
committee is to be compensated for work done towards the reorganiza- 
tion, although done. prior to the filing of the petition. Under section 77, 
on the other hand, bondholders’ committees with more than twenty-five 
depositors are prohibited, save with the special permission of the Inter- 
state Commerce Commission. The commission is further authorized to 
make rules governing committees. One result of this is to give the Com- 
mission more effective control over the proceedings, but another result 
is to favor the large institutional investors** who may join together 
effectively and still have not more than twenty-five depositors. Under 
sections 77 and 77B, the trustee is authorized to scrutinize and if neces- 
sary disregard provisions in deposit agreements. Section 77B in addition 


3 Where the house of issue is the trustee it could be required. 


4 The potential danger of doing this is pointed out in Brandeis, Other People’s Money 
(1914). 
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authorizes the court to limit the claim filed by any committee member to 
the actual consideration paid therefor. This is somwhat similar to the 
power given under section 77B to limit the claim of an assignee of a partial 
rent claim to the actual consideration which he has paid.”* 

Jurisdiction. The jurisdiction given the bankruptcy court under all of 
the acts is extremely broad. Under section 74, the court has jurisdiction 
over property of the debtor even though it is in the possession of a re- 
ceiver, state or federal, or of a trustee under a mortgage, unless a final 
decree has been entered. This power is implemented by the ability to 
stay proceedings by secured creditors. The act does not define whata 
final decree is, and apparently this is left to the state law to determine. 
Under section 75 the court has jurisdiction until the creditor has obtained 
a final deed to the property, the sale confirmed, or the period of redemp- 
tion has expired. This is somewhat broader than under section 74.7 Sec- 
tions 77 and 77B confer upon the court the powers of both a bankruptcy 
court and an “equity receivership court,’”’ but the powers granted as to 
jurisdiction are greater than possessed by either of these. The court is 
given jurisdiction over the debtor’s property wherever located, and it is 
unnecessary to show that this property was in the debtor’s actual or con- 
structive possession at the time of filing of the petition. If it is clear that 
it is the debtor’s property, then the court may deal summarily with that 
property. For the protection of its jurisdiction over the debtor’s property 
the court may issue stay or turn-over orders. It may thus stay a non- 
judicial sale of collateral given by the debtor when the sale of collateral 
would increase the total indebtedness of the debtor and delay the re- 
organization.*? The court may also stay suits brought against the debtor, 
although it may be an abuse of discretion to do so when suit was begun 
before the petition was filed, and the plaintiff through the stay provisions 
will be deprived of his right to jury trial.” 

In defense of its jurisdiction over the property, the court’s process 
runs throughout the land. Section 77 is specific on the point; the inference 


*s 7B (b) (10). 

*% Under § 74, the bankruptcy court has no jurisdiction where a foreclosure decree has al- 
ready been entered, even though the debtor still has a right of redemption. See Matter of 
Sorenson, 77 F. (2d) 166 (C.C.A. 2d 1935). 

7 Continental Illinois Nat. Bank and Trust Co. v. Chicago R.I. & Pac. Ry., 294 U.S. 648 
(1935). On the wisdom of enjoining secured security see Howland, The Enforcement of Se- 
cured Creditors’ Claims Under 77 and 77B: A Functional Analysis, 46 Yale L. J. 1109 (1937); 
Alley, An Appraisal of Some Phases of the Corporate Reorganization Statutes, 23 Va. L. Rev. 
503 (1937). 

#8 Foust v. Munson Steamship Lines, 57 S.Ct. 90 (1936). 
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is clear that this is the case as well under section 77B. As a matter of 
fact there are provisions under the ordinary bankruptcy act which would 
have allowed such a construction, and prior to the enactment of the new 
reorganization sections, the clear trend was towards allowing such ex- 
tended jurisdiction.%® Under ordinary bankruptcy, however, the court 
obtained jurisdiction only of the property in the possession of the debtor. 
If a third person was in possession of property under a claim of title, 
more than colorable, a plenary suit was necessary to gain possession of 
the property. When a plenary suit was brought, the bankruptcy court’s 
jurisdiction was merely that of any federal district court, subject to cer- 
tain stated exceptions.” Under sections 77 and 77B, a plenary suit is 
unnecessary unless the title of the debtor, as distinguished from posses- 
sion, is in real dispute.?" But if a plenary suit is necessary, it would seem 
that the suit would be subject to the same rules governing a plenary suit 
in ordinary bankruptcy, and that the process of the court would be as 
limited as in other plenary suits, despite subdivision a of section 77 which, 
in general, allows process to run throughout the country.?” 


269 Im re Eckleaus, 14 F. (2d) 471 (E.D. N.Y. 1926); Jn re J. Small Shoe Co., 4 F. (2d) 618 
(D. Conn. 1924). Note § 2 (15) of ordinary bankruptcy act. 


27° Section 23(b) of the Bankruptcy Act provided: “Suits by the trustee shall be brought or 
prosecuted only in the courts where the bankrupt, whose estate is being administered by such 
trustee, might have brought or prosecuted them if proceedings in bankruptcy had not been in- 
stituted, unless by consent of the proposed defendant, except suits for the recovery of property 
under section sixty, subdivision b [to set aside preferential transfers or judgments made or ob- 
tained within 4 months]; section sixty-seven, subdivision e [to set aside fraudulent convey- 
ances made within 4 months]: and section seventy, subdivision e[to set aside transfers void- 
able as to any creditor even though the transfer was made prior to the 4 months period].” 

For good general discussion of jurisdiction see Ross, Federal Jurisdiction in Suits by Trus- 
tees in Bankruptcy, 20 Iowa L. Rev. 565 (1935); Gerdes, Jurisdiction of the Court in Proceed- 
ings under Section 77B, 4 Brooklyn L. Rev. 237 (1935); see also Wright, Federal Jurisdiction 
in Suits by Trustees in Bankruptcy as Affected by the Consent of the Defendant Under Sec- 
tion 23 (b) of the Bankruptcy Act, 18 Va. L. Rev. 510 (1932); Schumacher v. Beeler, 293 U.S. 
367 (1934), approved in 21 Va. L. Rev. 698 (1935). 


27 See Gerdes, Jurisdiction of the Court in Proceedings Under Section 77B, 4 Brooklyn L. 
Rev. 237 (1935). 


2” Bovay v. Bylisby, 88 F. (2d) 990 (C.C.A. sth 1937), where it was held that the trustee of 
the debtor corporation could not sue in the federal district court of Mississippi to recover prop- 
erty allegedly taken from the debtor corporation by defendants, residents of Illinois and Dela- 
ware; see also U.S. v. Tacoma Oriental S.S. Co., 86 F. (2d) 363 (C.C.A. oth 1936) for a similar 
limitation. While § 77 is explicit as to the extraterritorial service of process, § 77B is explicit 
as to the “exclusive jurisdiction” of the reorganization court. Where a plenary suit is required, 
it would seem that there might well be limits to both powers; these powers were given to assist 
the reorganization court control the entire reorganization proceedings in one court. But where 
the hardship on the defendants would be great, and the title of the debtor is itself in dispute, 
these powers, even though express, would seem limited. 
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Under subdivision (i) of both sections, there is an automatic turn-over 
provision where the property is in the hands of a receiver or trustee of a 
federal or state court. The Supreme Court has stated, however, that this 
provision is not operative where the receiver has been appointed as a part 
of foreclosure proceedings,?”3 and it has been held that where a trustee 
under a mortgage is in possession and has the legal title, the reorganiza- 
tion court may not compel the trustee to turn the property over to the 
reorganization trustees.?"4 This is contrary to an express provision of sec- 
tion 74, which is applicable when a trustee under a mortgage is in posses- 
sion.”"> If a reorganization plan were confirmed by the reorganization 
court, however, the claim under which the mortgage trustee holds may be 
considered paid, and his right to the property will then vanish. 

The jurisdiction of the court under any of the sections in an in per- 
sonam action outside the district is doubtful. It would seem that it should 
have no jurisdiction where the suit is not necessary to the protection of 
the debtor’s property. Even with jurisdiction, where the inconvenience 
is great, it may be an abuse of discretion for the court to exercise its 
jurisdiction.?” 

Fees. Both 77 and 77B make provisions for the limitation of fees to 
be allowed to attorneys, reorganization managers, officers, depositaries 
and other parties in interest. Under section 77, the Commission fixes 
the maximum amount to be allowed, and the judge makes the allowance, 
whereas under section 77B the court fixes the reasonable allowance. 
Under both sections, a summary appeal is allowed to the proper Circuit 
Court of Appeals on the question of allowances. Section 77 specifically 
includes the fees of trustees under mortgage indentures; section 77B does 
not, and this may cause difficulty. Under subdivision (i) in both sections 
the court is authorized to make an order for the payment “‘of such reason- 
able administrative expenses and allowances in the prior proceedings as 
may be fixed by the court appointing such receiver or trustee.” If the 
dictum of the Supreme Court that “prior proceedings’ refers to prior 
general equity receiverships and not to equity receivers obtained as a 
part of a foreclosure bill, the power of the reorganization court to control 


273 Duparquet, Huot & Moneuse Co. v. Evans, 297 U.S. 216 (1936). 
274 Tuttle v. Harris, 297 U.S. 225 (1936). 278 74(m). 


2%6 See Thomas v. Winslow, 11 F. Supp. 839 (N.Y. 1935); U.S. v. Tacoma Oriental S.S. Co., 
86 F. (2d) 363 (C.C.A. oth 1936); Bovay v. Byllsby, 88 F. (2d) 990 (C.C.A. sth 1937). These 
courts did not talk in terms of “abuse of discretion.” But a reconciliation between the Thomas 
case, where extraterritorial jurisdiction was good, and the Tacoma and Bovay cases, where it 
was not good, seems based on such a rationale. See also Jn re Greyling Realty Co., 74 F. (2d) 
734 (C.C.A. 2d 1935). The arguments are set forth in a note, 5 Univ. Chi. L. Rev. 139 (1937). 
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fees is somewhat hampered. There is apparently no other provision which 
grants the court power to control fees allowed receivers in prior foreclosure 
proceedings. But apparently the dictum is not to be followed.?””7 

As to committees, section 77 is more strict in its fee provision than sec- 
tion 77B. Section 77 allows the court to grant committees actual and 
reasonable expenses, whereas section 77B allows, in addition, reasonable 
compensation. It is not clear, however, whether under section 77 the 
Commission and the court may pass upon the amount the committee 
collects as its fee from individual security holders.?* Subdivision (f) of 
section 77B apparently does give this power to the court. The lack of 
a reasonable compensation award under section 77 then may be based on 
the idea that it will be collected from the bondholders individually out- 
side the jurisdiction of the court. This would be in line with a holding 
by the Supreme Court that the Commission could not control fees paid 
by individual security holders since that was a matter of private con- 
tract.?” If this is indeed the case, the effectiveness of section 77 is im- 
paired. Under section 77B some courts have refused to allow any fees 
to committee members who have made a profit out of the buying and 
selling of claims.”*° 

Summary. A comparison of the sections would indicate that section 
74 is the weakest because of its inability to affect secured claims and the 
necessity to deposit cash to pay off prior claims. It utilizes an unworkable 
distinction between compositions and extensions, and insofar as composi- 
tions are concerned it apparently adopts the bankruptcy definition of 
provable claims, thus eliminating certain claims, such as tort claims not 
reduced to judgment, which ought to be provable if a complete readjust- 
ment is to be attained.**** While it allows a plan to become binding on un- 
secured creditors when approved by a majority in number and amount, 
and upon secured creditors as well, when an extension is concerned, it 
contains no provision for class voting. It does not require the appoint- 


277 See Shulman v. Wilson-Sheridan Hotel Co., 57 S. Ct. 680 (1937), 47 Yale L. J. 262 (1937). 

278 See Friendly, The 1935 Amendment of the Railroad Reorganization Act, 36 Col. L. Rev. 
27, 41 (1936). This, of course, is not a matter of indifference; see Rodgers and Groom, Reor- 
ganization of Railroad Corporations under Section 77 of the Bankruptcy Act, 33 Col. L. Rev. 
571, 587 (1933). 

279 United States v. Chicago, M. & St. P. R. Co., 282 U.S. 311 (1931). 

28 Jn re Paramount Publix Corp., C.C.A. 2d C.C.H. Dec. Par. 3987 (1936); Jn re Republic 
Gas Corp. S.D. N.Y., C.C.H. Par. 4104 (1936). 


aoa See Underlay, Tort Claims in Receiverships and Reorganizations, 22 Iowa L. Rev. 60 
(1936). 
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ment of a receiver, nor are the duties of a receiver clearly set forth. Fur- 
ther it provides no method for the control of committees. 

Section 77 seems superior to section 77B in that it makes the appoint- 
ment of a trustee mandatory and sets forth the qualifications of the trus- 
tee as well as the duty of the trustee to report charges of misconduct on 
which the debtor has a cause of action. It is superior in that it requires 
approval of a plan before security holders vote, thus insulating the Com- 
mission and the court from the temptation of weighing heavily on the 
result of the vote. On the other hand, neither it nor section 77B indicates 
on what basis the Commission and court are to determine the fairness of 
the plan. While section 77 seems an advance over section 77B in the 
control it exercises over committees, the attitude of section 77 on com- 
mittees is ambiguous. It seems clear that the framers of the act weighed 
the advantages and disadvantages of committees and came to no deci- 
sion.?** Section 77 is an advance in the greater control which it gives the 
court over the lists of security holders. The jurisdiction of the court under 
both section 77 and section 77B remains to be clarified and is open to 
abuse. The dependence upon acts of bankruptcy or upon a pending bank- 
ruptcy or equity receivership proceeding has caused difficulty under sec- 
tion 77B because of the narrow construction as to what constitutes an 
equity receivership. The whole provision seems unnecessary. The de- 


pendence of both sections upon insolvency in the bankruptcy or equity 
sense, even on a debtor’s petition, is actually more strict than the ordi- 
nary bankruptcy act where on a debtor’s petition no insolvency need be 
proved. Neither act has solved some of the main problems of reorganiza- 
tion; both go a long way.” 


28: This is a problem like many other reorganization problems, where a rule of thumb ap- 
plicable to all situations is inappropriate. Cf. the words of the court in Jameson v. Guaranty 
Trust Co., 20 F. (2d) 808 (C.C.A. 7th 1927) where the court weighed objections to a plan of re- 
organization and was similarly bewildered. 


282 Non-statutory changes during the depression and the proposed federal legislations will 
be dealt with in a third article to be printed in the next issue of the Review. 
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LEGISLATION AND RISK OF LOSS CASES 


RosBErRT DILLER* 


ISCUSSION of the risk of loss under a contract to sell land has 
in recent years been concerned mainly with the effect of pos- 
session.’ Professor Williston has long argued that the party in 

possession should bear the loss,’ and he has recently embodied his propo- 
sition in a Uniform Vendor and Purchaser Risk Act. With some changes 
and additions this act has been adopted in New York.‘ The legislatures 
of other states will no doubt be asked to follow suit. In this situation a 
fresh consideration of the cases may aid in the formation of sound opinion 
on the desirability of the proposed legislation. 

Risk of loss cases raise the question whether a real estate contract 
should be enforced when the property is destroyed or impaired, without 
the fault of either party,’ during the interval between contract and deed, 
and where the contract does not provide expressly for such a contingency.° 
It has usually been assumed that there is a sharp split of authority on this 
question. The majority rule places the risk upon the purchaser because, 
under the doctrine of equitable conversion, he is the equitable owner of the 
property; consequently, the vendor may enforce the contract; the pur- 
chaser may not rescind, he may not compel a reduction in the purchase- 
price; nor may he take legal title and then recover damages for the 
deterioration of the property in the interval between contract and deed.’ 

* Member of the Illinois bar. 


* See Levinkind, Risk of Loss and Benefit of Insurance in Executory Contracts for the Sale 
of Real Property, Second Annual Report of the Law Revision Commission of the State of 
New York 763 (1936). 

2 See Williston, The Risk of Loss after an Executory Contract of Sale in the Common Law, 
9 Harv. L. Rev. 106 (1895); 2 Williston, Contracts §§ 927-53 (1920). 

3 Approved by the National Conference of Commissioners on Uniform State Laws, July, 
1935- 

4 See Second Annual Report of Law Revision Commission of the State of New York 775, 
1026 (1936). Adopted without changes in South Dakota. See S.D.L., 1937, c. 258, p. 362. 

5 See note 46 infra. 6 See note 48 infra for discussion of forms used in practice. 

7 For early recognition of this rule, see Peere Williams’ acceptance of the erroneous report 
of Cass v. Rudele, 2 Vern. 280 (1692), in his note to White v. Nutt, 1 Will. P. 61 (1702); Poole 
v. Shergold, 2 Brown Ch. R. 118 (1786), also reported in 1 Cox 273; 2 Powell, Contracts 61 
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This view emphasizes the security of contract.’ The minority rule places 
the risk upon the vendor because the loss makes impossible the fulfilment 
of an implied condition that the property should remain unimpaired until 
the transfer of legal title; where the loss is not substantial, it is true, the 
purchaser may only enforce an abatement, he may not rescind;® but 
where the loss is substantial, the contractual relation is at an end.’® The 
vendor may not recover damages for the purchaser’s refusal to go on with 
the contract, nor may he enforce specific performance; on the other hand, 
neither may the purchaser recover damages for the vendor’s inability to 
convey the property as it was at the date of the contract nor enforce 
specific performance with abatement, but he may do what he usually 
wants to do, recover any deposit that he has made. This view emphasizes 
the uncontemplated change of circumstances.” 

The existence of so sharply defined majority and minority rules, how- 
ever, may well be doubted. Some two hundred risk of loss cases have by 
this time been accumulated, and it appears, upon analysis, that the facts 
of these cases are sufficiently different so that the decisions illustrate, not 
two conflicting rules, but one general rule with an exception. The majority 
rule, placing the loss upon the purchaser, becomes, in these terms, the 
general rule, while the minority rule, placing the loss upon the vendor, is 
reduced to the rank of an exception. 

The exceptional situation is this: before much time has elapsed since 
the agreement and, consequently, before performance has proceeded very 
far, the property suddenly suffers a serious deterioration in value. The 
consideration fails, not necessarily before any performance at all, but 
before the object of the parties and actual security in the relation have 
been substantially achieved. The purchaser has paid but little; usually he 


(1790); Sugden, Vendors and Purchasers 185 (3d ed. 1808); Durrett v. Simpson’s Repre- 
sentatives, 3 T. B. Mon. (Ky.) 517, 521 (1826); Oldham v. Kennedy, 3 Humph. (Tenn.) 260 
(1842). 

§ Sir Lloyd (later Lord) Kenyon, in Poole v. Shergold, 2 Brown Ch. R. 118, 119 (1786): 
“The difference arising from the calamities of the times, ought not to rescind the contract.”’ 
See also Ranck v. Wickwire, 255 Mo. 42, 61, 164 S.W. 460 (1913), and the dissent of Bridges, 
J., in Ashford v. Reese, 132 Wash. 649, 666, 233 Pac. 29, 38 (1925). 

9 Bautz v. Kuhworth, 1 Mont. 133 (1869); Boehm v. Platt, 115 Misc. 55, 189 N.Y.S. 16 
(1921). 

% This position originated in this country with Thompson v. Gould, 20 Pick. (Mass.) 134 
(1838). For a similar attitude in English cases, see Stent v. Bailis, 2 Will. P. 217 (1724); 
Pope v. Roots, 1 Brown P.C. 370 (1774). 

But see Martin Grocery Co. v. E. Meng Co., 212 Ky. 469, 279 S.W. 661 (1926). 


"2 See the early English cases cited in note 10 supra and Connell v. Savings Bank of New- 
port, 47 R.I. 60, 63, 129 Atl. 803, 805 (1925). 
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has not taken possession or otherwise begun the beneficial enjoyment of 
his purchase; whether or not the purchaser should have taken out insur- 
ance in so short a time, the vendor is the one who has whatever insurance 
there may be; and in general neither party has made any serious change of 
position in reliance upon the contract. Hence, when the question is raised 
whether a relation, so drastically altered in its early stage, must still be 
maintained or whether it may not better be broken off, the courts choose 
the latter alternative.” 

In contrast to this exceptional situation, cases in which the purchaser is 
held to his contract reveal transactions in which performance has ad- 
vanced more toward completion, as where the purchaser has collected 
rent or gone into possession and perhaps even made improvements, taken 
out insurance, started paying taxes, and paid more toward the purchase- 
price than mere earnest money; moreover, the loss may not even be sub- 
stantial. In short, the factors indicating security of contract as an estab- 
lished fact relied upon by the parties are here present. If the policy of 
security of sale transactions has any vitality at all, it should operate here. 
Disruption of the transaction—restoration of a fictional status guo—is out 
of the question."* 


%3 The only cases conira seem to be Brewer v. Herbert, 30 Md. 301 (1869) (rescission re- 
fused, vendor granted specific performance), and The Oak Building & Roofing Co. v. Susor, 
32 Ohio App. 66 (1929) (rescission refused). Libman v. Levenson, 236 Mass. 221, 128 N.E. 13 
(1920). See also Cooper v. Huntington, 178 Cal. 160, 172 Pac. 591 (1918); Anderson v. 
Yaworski, 120 Conn. 390, 181 Atl. 205 (1935); Wheeler v. Gahan, 206 Ky. 366, 267 S.W. 227 
(1924); Page v. Loeffler, 146 La. 890, 84 So. 194 (1920); Wells v. Calnan, 107 Mass. 514 (1871); 
Hawkes v. Kehoe, 193 Mass. 419, 79 N.E. 766 (1907); Wicks v. Bowman, 5 Daly (N.Y.) 
225 (1874); Listman v. Hickey, 65 Hun 8, 19 N.Y.S. 880 (1892), aff’d without opinion, 143 
N.Y. 630, 37 N.E. 827 (1894); Connell v. Savings Bank of Newport, 47 R.I. 60, 129 Atl. 803 
(1925); Bowdle v. Jencks, 18 S.D. 80, 99 N.W. 98 (1904). Four cases may be added, in which 
a defect in the vendor’s title might have been the ground of decision, but was not made much 
of in the opinion: Conlin v. Osborn, 161 Cal. 659, 120 Pac. 755 (1911); Elmore v. Stephens- 
Russell Co., 88 Ore. 509, 171 Pac. 763 (1918); Good v. Jarrard, 93 S.C. 229, 76 S.E. 698 (1912); 
Northern Texas Realty & Construction Co. v. Lary, 136 S.W. 843 (Tex. Civ. App. rorr). 


1® Johnston v. Jones, 12 T. B. Mon. (Ky.) 326 (1851) and McGinley v. Forrest, 107 
Neb. 310, 186 N.W. 74 (1921), are typical cases. See also Poole v. Shergold, 2 Brown Ch. R. 
118 (1786); Owen v. Pomona Land & Water Co., 131 Cal. 530, 63 Pac. 850 (1901); Kelly v. 
Smith, 218 Cal. 543, 24 P. (2d) 471 (1933); O’Brien v. Paulsen, 192 Iowa 1351, 186 N.W. 440 
(1922); Linn County Bank v. Grisham, 105 Kan. 460, 185 Pac. 54 (1919); Martin v. Carver’s 
Adm’r, 8 Ky. 56, 1 S.W. 1469 (1886); Walker v. Owen, 79 Mo. 563 (1883); Marion v. Wolcott, 
68 N.J. Eq. 20, 59 Atl. 242 (1904); Mott v. Coddington, 1 Abb. Pr. (N.S.) (N.Y.) 290 (1863); 
Sewell v. Underhill, 197 N.Y. 168, 90 N.E. 430 (1910); Sutton v. Davis, 143 N.C. 474, 55 S.E. 
844 (1906); The Farmers Tobacco Warehouse Co. v. Eastern Carolina Warehouse Corpora- 
tion, 185 N.C. 518, 117 S.E. 625 (1923); Woodward v. McCollum, 16 N.D. 42, 111 N.W. 623 
(1907); Dunn v. Yakish, 10 Okla. 388, 61 Pac. 926 (1900); Morgan v. Scott, 26 Pa. 51 (1856); 
Maudru v. Humphreys, 83 W.Va. 307, 98 S.E. 259 (1919); Neponsit Realty Co. v. Judge, 
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There are, it is true, a few cases releasing the purchaser in situations 
that would seem to call for the application of the general rule." All of 
them involve the question whether a conditional or installment sale 
should be disrupted after a fire loss, when the purchaser has been in pos- 
session some considerable time and has made improvements and paid 
taxes and a substantial part of the purchase-price. In a recent California 
decisions the court viewed the purchaser in such a case as essentially a 
grantee in possession under a purchase-money mortgage and consequently 
put the loss on him. In the light of this decision, the unsoundness of these 
cases is clear.® 

Support for such a reconciliation of the so-called majority and minority 
cases may be found, first in the fact that courts in certain states have 
placed the loss now upon the vendor and now upon the purchaser, using 
in the one case the implied-condition rationale of the minority rule and in 
the other the equitable conversion rationale of the majority rule."? Have 
these courts been lurching from one general rule to the other like Luther’s 
drunken rider, or do their decisions illustrate a general rule with an excep- 
tion? The latter alternative seems correct, for in practically all the states 
the loss is placed upon the vendor comparatively infrequently and only in 
exceptional cases, and, as we have seen, the typical situation of these 


106 Misc. 445, 176 N.Y.S. 133 (1919); Persico v. Guernsey, 129 Misc. 190, 220 N.Y.S. 689 
(1927). Paine v. Meller, 6 Ves. Jr. 349 (1801), historically the leading general-rule case, 
should be considered in relation to the foregoing cases, especially Sewell v. Underhill, also 
in relation to the fault cases listed note 50 infra, especially Ranck v. Wickwire. 


™4 Lubarsky v. Chavis, 99 Cal. App. 610, 279 Pac. 205 (1929); Gould v. Murch, 70 Me. 288 
(1879); Durham v. McCready, 129 Me. 279, 151 Atl. 544 (1930); Szatkus v. Schaub, 141 
Misc. 177, 252 N.Y.S. 350 (1931); Powell v. Dayton, etc. R. R. Co., 12 Ore. 488, 8 Pac. 544 
(1885) (dictum); Ashford v. Reese, 132 Wash. 649, 233 Pac. 29 (1925). 


*s Kelly v. Smith, 218 Cal. 543, 24 P. (2d) 471 (1933). 


*6 Lubarsky v. Chavis, 99 Cal. App. 610, 279 Pac. 205 (1929) overruled by Kelly v. Smith , 
id. Ashford v. Reese, 132 Wash. 649, 233 Pac. 29 (1925) has been weakened, see Lantz, Rights 
of Vendees under Executory Contracts of Sale, 3 Wash. L. Rev. 1 (1928); subsequent Wash- 
ington decisions, while following the case, have restricted rescission to cases of substantial 
loss, so that the most either party can get, in the absence of that factor, is specific performance 
with abatement. Cameron v. Hurn, 147 Wash. 434, 266 Pac. 179 (1928); Capital Savings & 
Loan Ass’n v. Convey, 175 Wash. 224, 27 P. (2d) 136 (1933). See also Morgan v. Hymer, 
18 Ky. 639, 37 S.W. 576 (1896), which, in allowing an abatement, would seem to be conira to 
such Kentucky decisions as Johnston v. Jones, 12 T. B. Mon. (Ky.) 326 (1851), and Martin 
v. Carver’s Adm’r, 8 Ky. 56, 1 S.W. 199 (1886). 

17 See the California, Kentucky, and New York cases cited in notes i2 and 13a supra; see 
also the New Jersey cases, Hartman v. Church Construction Co., ror N.J. Eq. 512, 139 Atl. 
484 (1927), and Marion v. Wolcott, 68 N.J. Eq. 20, 59 Atl. 242 (1904), and the Oregon cases, 
Elmore v. Stephens-Russell Co., 88 Ore. 509, 171 Pac. 763 (1918), and Hill v. Doerfler, 150 
Ore. 628, 47 P. (2d) 260 (1935). 
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exceptional cases is fairly distinguishable from those cases where the loss 
is placed upon the purchaser. The courts that have seemingly followed 
both majority and minority rules are peculiar merely in having had to 
consider both general-rule and exceptional situations, while most courts 
have had only the one or the other. 

Further support for the suggested reconciliation is found in the analogy 
of the law on risk of loss in sales of goods. Here the general rule is that 
the goods are at the buyer’s risk after the agreement is made," but there 
are exceptional cases where the courts will imply a condition that the 
goods were to remain in existence, substantially unimpaired, for some 
length of time after the agreement.’® The rationale of these cases cor- 
responds to that used in the land cases. When the courts place the loss 
upon the buyer of goods or the purchaser of land, they call him the owner, 
legal in the goods cases and equitable in the land cases; when they place 
the loss upon the seller or the vendor, they conjure up an implied con- 
dition. If loss on the buyer and the accompanying ownership rationale is 
usual in the goods cases, while loss on the seller and the implied-condition 
rationale is exceptional, why not also in the land cases? It would seem 
that security of contract should be insisted upon as a general rule in all 
selling transactions, whether the subject-matter is land or goods.”° 

The cases so far discussed have all involved contracts between private 
persons and subject-matters impaired by some natural cause, such as 
fire, flood, windstorm, or collapse. Judicial sales and condemnation cases 
have been reserved for separate treatment at this point because their 
facts are different from the ordinary risk of loss cases just considered and 
the courts do not, therefore, handle them in quite the same way. 

Judicial Sales. After confirmation and before a deed has been de- 
livered the purchaser may well be compared to a purchaser under a 
private contract.” But between sale and confirmation his position is, 
formally at least, not the same, for while he is bound the official vendor is 
not. Since the purchaser has no assurance that the property will be his 


8 Unless the parties intend otherwise. See Uniform Sales Act §§ 22, 18, 19(1). 


19 Uniform Sales Act § 8; Agri Manufacturing Co. v. Atlantic Fertilizing Co., 129 Md. 42, 
98 Atl. 365 (1916); Dexter v. Norton, 47 N.Y. 62 (1871). 


2° Powell lays down the rule as affecting sales of land and goods both, without distinction. 
2 Powell, Contracts 61-76 (1790). See also Tufts v. Wynne, 45 Mo. App. 42 (1891), a goods 
case decided on the authority of Snyder v. Murdock, 51 Mo. 175 (1872), and Walker v. Owen, 
79 Mo. 563 (1883), land cases. The courts often expressly say that the rule for land and goods 
should be and is the same, though they may differ in the formulation of the rule. Compare 
Thompson v. Gould, 20 Pick. (Mass.) 134 (1838), with Brewer v. Herbert, 30 Md. 301 (1869). 

* See Robertson v. Skelton, 12 Beav. 260 (1849); Gates v. Smith, 4 Edw. Ch. (N.Y.) 702 
(1846); McCarty v. Wilson, 184 Cal. 194, 193 Pac. 578 (1929). 
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until the court has acted it would seem that he should not have the risk of 
loss placed upon him in the uncertain interval.” Nevertheless, some 
American courts, carrying out a policy in favor of the stability of judicial 
sales, have held, where the confirmation would be a mere formality, that 
the risk of loss is on the purchaser from the time of the sale.” 
Condemnation Cases. A new factor appears in the condemnation 
cases, where the practical effect of the condemnation may be just the 
same as if the whole physical subject-matter, land and buildings both, had 
sunk into the sea. The vendor is always more favorably situated, for the 
award would exactly compensate him for the loss of his bargain, while the 
purchaser would only be approximately compensated for the loss of the 
specific land in which he was interested. This consideration may have had 
some influence on the decisions, for there is a noticeable favoring of the 
purchaser in condemnation cases. The criterion seems to be whether the 
purchaser’s condition is so much altered for the worse, as compared to 
the vendor’s, that he should not be held to his contract. It is, therefore, 
very important how much of the property is condemned, what is con- 
demned, and how adequate the award is likely to be, if there is one and if 
the purchaser gets it. Where the condemnation deprives the purchaser of 
all use and possession of the property, so that the vendor can convey at 
most only an underlying fee, the vendor is not allowed to enforce the 
contract, and the purchaser may rescind.*4 The purchaser may, but need 
not, accept the award and go on with the contract.** And this result is 
reached whether condemnation occurs before or after the purchaser is in 
possession.”* But where the part taken is not a material part of the 
premises and an adequate award is paid to the purchaser, he may not 


* Ex parte Minor, 11 Ves. Jr. 559 (1805); Stephenson v. Bain, 8 Ont. Pr. Rep. 166, 258 
(1880); Harrigan v. Golden, 41 App. Div. 423, 58 N.Y.S. 726 (1899); Jn re Sermons’ Land, 
182 N.C. 122, 108 S.E. 497 (1921); Eakin & Co. v. Herbert, 4 Coldw. (Tenn.) 116 (1867). 
Because the loss was trifling, the purchaser was denied rescission, unless the vendor refused to 
repair or offered compensation, in Aspinwall v. Balch, 4 Abb.N.C. (N.Y.) 193 (1877). 


23 Thomas v. Caldwell Admir., 136 Ala. 518, 34 So. 949 (1902); Miles v. Wilson, 3 Harr. 
(Del.) 382 (1841); Vance’s Adm’r v. Foster, 9 Bush (Ky.) 389 (1872); Cropper v. Brown, 76 
N.J.Eq. 406, 74 Atl. 987 (1909); Robb v. Mann, 11 Pa. St. 300 (1849). But see the situation 
in Demmy’s Appeal, 43 Pa. 155 (1862). 

24 Hunt v. Inner Harbor Land Co., 61 Cal. App. 271, 214 Pac. 998 (1923); Ogren v. Inner 
Harbor Land Co., 83 Cal. App. 197, 256 Pac. 607 (1927); Ford v. Russell, 13 La. App. 390, 128 
So. 310 (1930); Kares v. Covell, 180 Mass. 206, 62 N.E. 244 (1902); Hartman v. Church 
Cons. Co., ror N.J.Eq. 512, 139 Atl. 484 (1927); Schaefer v. E. F. Gregory Co., 112 Wash. 
408, 192 Pac. 968 (1920). See also Haiss v. Schmukler, 121 Misc. 574, 201 N.Y.S. 332 (1923); 
Stent v. Bailis, 2 Will. P. 217 (1724). Contra, Clarke v. Long Island Realty Co., 126 App. Div. 
282, 110 N.Y.S. 697 (1908). 

*s See the Hunt and the Ogren cases and the dissent in the Clarke case, note 24 supra. But 
see Schaefer v. E. F. Gregory Co., note 24 supra. 


6 In the Hartman case, Ford v. Russell, and Haiss v. Schmukle—before possession; in the 
Hunt case, the Ogren case, and the Schaefer case—after possession. See note 24 supra. 
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rescind or collect damages, and the vendor may insist upon the contract.”” 
A fortiori, where possession is not affected at all, but the purchaser is 
merely denied a certain use of the property, he may not rescind, and the 
vendor may enforce specific performance.* 

The question remains to be considered whether the present law on risk 
of loss should be superseded by a rule making possession the sole criterion 
—such a rule, for instance, as is embodied in the proposed Uniform 
Vendor and Purchaser Risk Act. The material part of the Act reads as 
follows: 

SECTION 1. (Risk of Loss.) Any contract hereafter made in this State for the pur- 
chase and sale of realty shall be interpreted as including an agreement that the parties 
shall have the following rights and duties, unless the contract expressly provides 
otherwise: 

(a) If, when neither the legal title nor the possession of the subject matter of the 
contract has been transferred, all or a material part thereof is destroyed without fault 
of the purchaser or is taken by eminent domain, the vendor cannot enforce the con- 
tract, and the purchaser is entitled to recover any portion of the price that he has paid; 

(b) If, when either the legal title or the possession of the subject matter has been 
transferred, all or any part thereof is destroyed without fault of the vendor or is taken 
by eminent domain, the purchaser is not thereby relieved from a duty to pay the price, 
nor is he entitled to recover any portion thereof that he has paid. 


The Act obviously does not state the present law on risk of loss in land 
sales, for it is apparent from the cases that possession has not hitherto 
been the sole controlling factor. In the typical exceptional or implied- 
condition situation, the fact that the purchaser has not taken possession 
or otherwise begun the beneficial enjoyment of his purchase may be one of 
the more obvious reasons why he should not be held, if it indicates that 
the transaction has not achieved much actual security. A few opinions 
attach much significance to possession;?? others simply mention the 
purchaser’s lack of possession in describing the situation as a whole;*° 
still others, in typical implied-condition cases, have not even mentioned 
what significance, if any, was given to possession ;* and in some cases the 

27 Stevenson v. Loehr, 57 Ill. 509 (1871); Kuhn v. Freeman, 15 Kan. 423 (1875); Reife v. 
Osmers, 252 N.Y. 320, 169 N.E. 399 (1929); Hill v. Doerfler, 150 Ore. 628, 47 P. (2d) 260 
(1935). 


28 Summers v. Midland Co., 167 Minn. 453, 209 N.W. 323 (1926); Oldham v. Kennedy, 
3 Humph. (Tenn.) 260 (1842). 

29 Wicks v. Bowman and Good v. Jarrard, 93 S.C. 229, 76 S.E. 689 (1912). 

3° Coulin v. Osborn, 161 Cal. 659, 120 Pac. 755 (1911); Wells v. Calnan, 107 Mass. 514 
(1871); Cownell v. Savings Bank, 47 R.I. 60, 129 Atl. 803 (1925). 

»# Anderson v. Yaworski, 120 Conn. 390, 181 Atl. 205 (1935) (the dissent said possession 
was not controlling); Page v. Loeffler, 146 La. 890, 84 So. 194 (1920); Hawkes v. Kehoe, 193 


Mass. 419, 79 N.E. 766 (1907); Libman v. Levenson, 236 Mass. 221, 128 N.E. 13 (1920); 
Listman v. Hickey, 65 Hun 8, 19 N.Y.S. 880 (1892). 



















COMMENT 267 


purchaser has been in possession, yet the conclusion of the court was that 
the contractual relation should be broken off.* In typical general-rule 
situations, the fact that the purchaser has taken possession or otherwise 
enjoyed his purchase for some time after the agreement may be one reason 
for concluding that the transaction has achieved an actual security that 
should not be disturbed; it would seem to have had that influence in a 
good many of the cases. But possession in the purchaser as the sole reason 
for holding him to his bargain is an unduly simple and narrow interpreta- 
tion of many decisions,?3 and the purchaser does not have to be in posses- 
sion to enable the court to conclude that “‘the difference arising from the 
calamities of the times, ought not to rescind the contract.”’™ In judicial 
sales, possession seems to have had little significance;*5 in the condemna- 
tion cases, other factors have been controlling.* 

Not only does the Act propose to change the present law on risk of loss 
in land sales, it also would make it different from the law in sales of goods. 
Symmetry and the historical development of the same general rule in each 
field suggest that there should be no difference.’ It is in practice, not in 
theory, that the courts should take account of the real differences between 
land and goods transactions. They might be slower to hold a purchaser, 
because for several reasons land transactions are apt to be slower in 
achieving an actually secure and settled character; hence the occurrence 
of the implied-condition exception might be more frequent in land cases. 
It is true that in conditional sales of goods the favored rule is that the 
risk of loss is on the party in possession.** But why treat all land sales as 
if they were conditional or installment sales? As a matter of fact, the 
courts have not regarded conditional sales of land as having anything 
peculiar about them that would take them out of the operation of the 


# Cooper v. Huntington, 178 Cal. 160, 172 Pac. 591 (1918); Wheeler v. Gahan, 206 Ky. 
368, 267 S.W. 227 (1924); Good v. Jarrard, 93 S.C. 629, 76 S.E. 689 (1912). 


33 Such as Kelly v. Smith, 218 Cal. 543, 24 P. (2d) 471 (1935); Johnston v. Jones, 12 T. B. 
Mon. (Ky.) 326 (1851); Marion v. Wolcott, 68 N.J.Eq. 20, 59 Atl. 242 (1904); Sewell v. 
Underhill, 197 N.Y. 168, 90 N.E. 430 (1910); Sutton v. Davis, 143 N.C. 474, 55 S.E. 844 
(1906); The Farmers’ Tobacco Co. v. Warehouse Corp., 185 N.C. 518, 117 S.E. 625 (1923). 


34 Poole v. Shergold, 2 Brown Ch. R. 118 (1786); O’Brien v. Paulsen, 192 Iowa 1351, 
186 N.W. 440 (1922); Martin v. Carver’s Adm’r., 8 Ky. 56, 1 S.W. 199 (1886); McGinley v. 
Forrest, 107 Neb. 310, 186 N.W. 74 (1921); Woodward v. McCollum, 16 N.D. 42, 111 N.W. 
623 (1902); Maudru v. Humphreys, 83 W.Va. 307, 98 S.E. 259 (1919); see also Cammarata 
v. Merkewitz, 120 Misc. 503, 198 N.Y.S. 825 (1923). 

38 See page 264 supra. 36 See page 265 supra. 

37 It may be somewhat puzzling in this connection to remember that Mr. Williston also 
drafted the Uniform Sales Act. 


38 Uniform Conditional Sales Act § 27. 
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general rule and its exception, and no special rule has been developed that 
the purchaser may escape the loss if he has not taken possession. 

The probable consequences of the Act are even more to be criticized 
than its content. Its passage, far from settling the risk of loss question, 
may well cause considerable sections of the law on the subject to be 
relitigated for years to come, until the implications of the possession test 
are definitely explored. And because the Act sets up a new rule, in 
statutory form, this litigation is altogether likely to degenerate into con- 
ceptual disputes over the meaning of its terms. Of these disputes, the 
term “possession” is only one probable source, as the following questions 
show. Answers to some of them, it is true, might be furnished by a 
revision of the Act.3? 

Does the Act, purporting to apply to “any contract,” apply alike to 
agreements between private persons and judicial sales?4° Would the 
courts, under the Act, be more ready or less ready to find that a binding 
agreement had been entered into than they have been in some cases?“ 
What effect would the Act have where the agreement was entered into in 
ignorance of condemnation proceedings already begun?# What effect 
would it have on agreements unenforceable at the time of the loss because 
of the Statute of Frauds?* Especially, what effect would the Act have on 
the situations where there is a defect in the vendor’s title at the time of the 


loss?44 The courts hitherto have been notably indulgent to the purchaser 


39 For the changes and additions made by the New York legislature, in adopting the Act, 
see Second Annual Report of the Law Revision Commission of the State of New York 755, 
1027, 1042 (1936). 

4° See page 264 supra. 

# White v. Wansey, 116 Fed. 345 (C.C.A. 6th 1902); Skeen v. Ellis, ro5 Ark. 513, 152 
S.W. 153 (1912); Lombard v. Chicago Sinai Congregation, 64 Ill. 477 (1872). 

# Cavenaugh v. McLaughlin, 38 Minn. 83, 35 N.W. 576 (1887); Goldstein v. Ehrlick, 96 
N.J.Eq. 52, 124 Atl. 761 (1924); Johnston v. Callery, 173 Pa. 129, 33 Atl. 1036 (1896), 184 Pa. 
146, 39 Atl. 73 (1808); Miller v. Calvin Philips & Co., 44 Wash. 226, 87 Pac. 264 (1906); but 
see Nixon v. Marr, 190 Fed. 913 (C.C.A. 8th 1911), and Rifkin v. Ed Zit Holding Corp., 
254 N.Y. 352, 173 N.E. 219 (1930). 

43 Higbie v. Shields, 27 Cal. App. 536, 150 Pac. 801 (1915); Burks v. Douglass, 156 Ky. 
462, 161 S.W. 225 (1913); Thompson v. Gould, 20 Pick. (Mass.) 134 (1838); Dickinson v. 
Wright, 56 Mich. 42, 22 N.W. 312 (1885); Blew v. McClelland, 29 Mo. 304 (1860); but see 
Walker v. Owen, 79 Mo. 563 (1883), and Collier v. Coates, 17 Barb. (N.Y.) 471 (1854). 


44 Mackey v. Bowles, 98 Ga. 730, 25 S.E. 834 (1896); Phinizy v. Guernsey, 111 Ga. 346, 
36 S.E. 796 (1900); Calhoon v. Belden, 3 Bush (Ky.) 674 (1868); Frankiewicz v. Konwinski, 
246 Mich. 473, 224 N.W. 368 (1929); Kinney v. Hickox, 24 Neb. 167, 38 N.W. 816 (1888); 
Smith v. McCluskey, 45 Barb. (N.Y.) 610 (1866); Bechtel v. Dakota National Bank, 35 S.D. 
191, 151 N.W. 887 (1917); Amundson v. Severson, 41 S.D. 377, 170 N.W. 633 (1919); Hend- 
ricks v. Gillespie, 25 Gratt. (Va.) 181 (1874). But see Poole v. Shergold, 2 Brown Ch. R. 118 
(1786); Felt v. Morse, 80 Fla. 154, 85 So. 656 (1920); Persico v.;Guernsey, 129 Misc. 190, 220 
N.Y.S. 689 (1927). 
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in such cases. Suppose he is in possession when the loss occurs and the 
vendor is in no default in not then having a perfect title. If the vendor 
presents an acceptable title at the appointed time, may the purchaser 
decline it, under the Act, as he may do now, according to the cases?‘ 

The phrases “without fault of the purchaser” and “without fault of the 
vendor” would have what effect in cases involving negligence or laches or 
other inequitable conduct by one of the parties?#* Will the clause “unless 
the contract expressly provides otherwise” require a reconsideration of 
the not uncommon and somewhat ambiguous provision that the vendor 
shall deliver the premises in the same condition as at the date of the 
contract, usual wear and tear excepted? Some courts have held that this 
is not a risk of loss clause at all,*” others have found it an express assump- 
tion of risk by the vendor.“ 


4s See Calhoon v. Belden, Kinney v. Hickox, Bechtel v. Dakota National Bank, note 44 
supra; but see Felt v. Morse and Persico v. Guernsey, note 48 supra. 


4 For cases attributing the loss to the fault of one of the parties, see Royal Bristol Perma- 
nent Building Society v. Bomash, L.R. 35 Ch. D. 390 (1887); Durrett v. Simpson’s Rep- 
resentatives, 3 T. B. Mon. (Ky.) 517 (1826); Cornish v. Strutton, 8 T. B. Mon. (Ky.) 586 
(1848). For the effect of negligence and delay combined, see Lynch v. Wright, 94 Fed. 703 
(C.C.A. oth 1899), with which compare Harford v. Purrier, 1 Madd. 532 (1816). And see 
Minchin v. Nance, 4 Beav. 332 (1841); Styles v. Blume, 12 Misc. 421, 33 N.Y.S. 620 (1895). 
See also Harford v. Purrier, 1 Madd. 532, 540 (1816); Eppstein v. Kuhn, 225 Ill. 115, 80 N.E. 
80 (1907); Smith v. Cansler, 83 Ky. 367 (1885); Ranck v. Wickwire, 255 M. 42, 164 S.W. 460 
(1913). And see Wong Ah Sure v. Ty Fook, 37 Cal. App. 465, 174 Pac. 64 (1918); La Chance v. 
Brown, 41 Cal. App. 500, 183 Pac. 216 (1919); Parcell v. Grosser, 109 Pa. 617, 1 Atl. 909 (1885), 
Barker v. Smith, 3 Sneed (Tenn.) 289 (1855). Compare Paine v. Meller, 6 Ves. Jr. 349 (1801), 


with Phinizy v. Guernsey, Bechtel v. Dakota National Bank, Amundson v. Severson, note 44 
supra. 


47 Hawkes v. Kehoe, 193 Mass. 419, 79 N.E. 766 (1907); and see Block v. Citizens Trust & 
Savings Bank, 57 Cal. App. 518, 207 Pac. 510 (1922). 


48 Rhomberg v. Zapf, 201 Iowa 928, 208 N.W. 276 (1926); Combs v. Fisher, 3 Bibb (Ky.) 
51 (1813); Green v. Kelly, 20 N.J.L. 544 (1845); Brownell v. Board of Education, 239 N.Y. 
369, 146 N.E. 630 (1925). See also Marks v. Tichenor, 85 Ky. 536, 4 S.W. 225 (1887); Kinche- 
loe v. Smith, 28 Ky. 1329, 91 S.W. 1145 (1906). 

Standard forms in use in the city of New York provide that “‘the risk of loss or damage 
.... by fire until delivery of the deed is assumed by the seller.”” See Bergerman and Roth, 
New York Real Property Forms, Form no. 252, Form no. 253 (1931). The ‘“‘Chicago Real 
Estate Board Sales Contract’’ provides that if the loss to the improvements is less than 25% 
of the insurance, the purchaser shall be credited on the purchase-price with the amount of 
insurance money received by the vendor; if the loss is 25% or more, the purchaser must elect 
to take his credit or the contract is at an end; and if there is not insurance sufficient to cover 
the loss and the loss is 5% or more of the value of the improvements, the purchaser may re- 
cover his earnest money. Most printed forms, however, are silent on the subject. The New 
York and Chicago forms just noticed make no provision in anticipation of condemnation. 
The ‘‘Chicago Real Estate Board Exchange Contract’’ says nothing about risk of loss. See 
City of Marquette v. Michigan Iron & Land Co., 132 Mich. 130, 92 N.W. 934 (1903); Pel- 
legrino v. Giuliani, 118 Misc. 329, 193 N.Y.S. 258 (1922); Cameron v. Hurn, 147 Wash. 434, 
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Does an exchange of properties come under “purchase and sale’’?* 

Are chickens “realty” under this Act?5° In general, what of the not 
infrequent cases where realty and personalty are sold as a unit?* Do they 
come under the Act, does the personalty exempt them, or does the land 
come under the Act but not the goods? Suppose a defective deed has been 
delivered, has “legal title’ been “‘transferred’’?s* Would leaseholds be 
“realty,” and if so, when would “legal title” be “transferred’’?5* When a 
purchaser agrees to sell his interest to another, what is the “subject- 
matter of the contract” and when is “legal title” “transferred” and by 
whom (if such a transaction comes under the Act at all)?54 

What does the Act mean by “possession” and the transfer thereof? 
When the property is occupied by no one, who is in possession?55 Does 
“possession” include right to possession?** If the purchaser has begun to 
collect rent has “possession” been “transferred’’?5? How complete and 
unqualified does the “possession” (or right to possession, if that is 
sufficient) have to be?5* When the purchaser is already in possession, 
before the contract, in some other relation to the vendor, has “possession” 
been “transferred”??? 


266 Pac. 179 (1928). Attempts to provide expressly for the risk of loss are likely to be too 
vague or, if explicit, not sufficiently comprehensive. See Polisiuk v. Mayers, 205 App. Div. 
573, 200 N.Y.S. 97 (1923). 

49 Was the transaction a “purchase and sale”’ in Hallett v. Parker, 68 N.H. 598, 39 Atl. 
433 (1896); in Goldman v. Rosenberg, 116 N.Y. 78, 22 N.E. 259 (1889); in Fouts v. Foudray, 
31 Okla. 221, 120 Pac. 960 (1912). 

5° See Lubarsky v. Chavis, 99 Cal. App. 610, 279 Pac. 205 (1929). 


5« See Listman v. Hickey, 65 Hun. 8, 19 N.Y.S. 880 (1892); Owen v. Pomona Land Co., 
131 Cal. 530, 63 Pac. 850 (1901); Johnston v. Jones, 12 T. B. Mon. (Ky.) 326 (1851); Farmers 
Tobacco Warehouse Co. v. Eastern Carolina Warehouse Corp., 185 N.C. 518, 117 S.E. 625 
(1923); Szatkus v. Schaub, 141 Misc. 177, 292 N.Y.S. 350 (1931); Morgan v. Hymer, 18 Ky. 
639, 37 S.W. 576 (1896). 

5? See Wetzler v. Duffy, 78 Wis. 170, 47 N.W. 184 (1890). 

83 See Potts Drug Co. v. Benedict, 156 Cal. 332, 104 Pac. 432 (1909); McKechnie v. Sterling, 
48 Barb. (N.Y.) 330 (1867); Huguenin v. Courtenay, 21 S.C. 403 (1883). 

54See Thompson v. Norton, 14 Ind. 187 (1860); Gammon v. Blaisdell, 45 Kan. 221, 25 
Pac. 580 (1891). 

8s See Wicks v. Bowman, 5 Daly (N.Y.) 255 (1874). 

86 See Dunn v. Yakish, 10 Okla. 388, 61 Pac. 926 (1900); Ford v. Russell, 13 La.App. 360, 
128 So. 310 (1930). 

57 See Linn County Bank v. Grisham, 105 Kan. 460, 185 Pac. 54 (1918); Mandru v. Hum- 
phreys, 83 W.Va. 307, 98 S.E. 259 (1919). 

58 See O’Brien v. Paulsen, 192 Iowa 1351, 186 N.W. 440 (1922); Johnston v. Jones, 12 T. B. 
Mon. (Ky.) 326 (1891); McGinley v. Forrest, 107 Neb. 310, 186 N.W. 74 (1921); Dunn v. 
Yakish, 10 Okla. 388, 61 Pac. 926 (1900). 

59 Cooper v. Huntington, 178 Cal. 160, 172 Pac. 591 (1918); Wheeler v. Gahan, 206 Ky. 
366, 267 S.W. 227 (1924); Good v. Jarrard, 93 S.C. 629, 76 S.E. 698 (1912); Powell v. Dayton, 
12 Ore. 488, 8 Pac. 544 (1885) (dictum). 
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What is “eminent domain’’?® When is the subject-matter “taken” by 
eminent domain?™ 

Does the Act have any necessary application to the implied-condition 
exception? For that matter, is there any known means of preventing the 
courts’ implying a condition that the property was to remain unaltered 
for some period of time after the contract? Any period of time will do, 
just so it is unexpired at the time of the loss. The courts are likely to 
imply such a condition, Act or no Act, if they find it necessary to release a 
purchaser who they think should be released.” 

It is indeed doubtful whether the Act is worth the cost of the litigation 
it is likely to stir up. The risk of loss question would better be left as it is, 
in the hands of the courts and unconfined by any such verbal straitjacket 
as this proposed legislation. Such cases as arise in future will then benefit 
by free discussion of the only real question involved, Should the agreement 
be enforced?® All factors, not merely possession, can then be taken into 
account, as they have been in the past; equitable considerations in favor 
of one of the parties, suggested by inequitable conduct on the other side, 
such as negligence of one kind or another, laches, temporizing, can be 
given effect; and the particular case can be considered in relation to the 
fundamental policy of security of contract. Such discussion and the 
decisions of the courts will be sufficiently guided by the cases already 
accumulated and the substantial uniformity already empirically achieved, 
under a better rule than the one proposed. The Act is undesirable, and 
indeed uniform legislation of any kind is, on this subject, unnecessary. 

6 Haiss v. Schmukler, 121 Misc. 574, 201 N.Y.S. 332 (1923); Summers v. Mudland Co., 


167 Minn. 453, 209 N.W. 323 (1926); Oldham v. Kennedy, 3 Humph. (Tenn.) 260 (1842); 
Goldstein v. Ehlich, 96 N.J.Eq. 52, 124 Atl. 761 (1924). 


6 See Hartman v. Church Construction Co., 101 N.J.Eq. 512, 139 Atl. 484 (1927); Nixon 
v. Marr, 190 Fed. 113 (C.C.A. 8th 1911). 


6 The Act assumes that if the purchaser has got only legal title it is perfectly proper to 
throw the loss upon him. This assumption is nothing new. See Cass v. Rudele, 2 Vern. 280 
(1692); Marks v. Tichenor, 85 Ky. 536, 4 S.W. 225 (1887); Kincheloe v. Smith, 28 Ky. 1329, 
gt S.W. 445 (1906); Wetzler v. Duffy, 78 Wis. 170, 47 N.W. 184 (1890); Gibson v. Eller, 
13 Ind. 124 (1859); Wainscott v. Silvers, 13 Ind. 497 (1859). But why should a purchaser 
under a conditional sale contract who has not taken possession always avoid the loss, a 
grantee and purchase-money mortgagee never? 


6 This point is clearly recognized in cases where, after the contract, the property has 
greatly increased in value. See Cox v. Burgess, 96 S.W. 577 (Ky. 1906); Low v. Treadwell, 
12 Me. 441 (1835); Cady v. Gale, 5 W.Va. 547 (1871); Hale v. Wilkinson, 21 Gratt. (Va.) 75 
(1871). Here the courts do not fall into equitable conversion talk, but simply inquire whether 
there is any good reason against enforcing the agreement as it was made, just as risk of loss 
cases were discussed before it became fashionable to say that the loss should fall upon the 
“owner.” See Poole v. Shergold and the dissent of Bridges, J., in Ashford v. Reese, 132 Wash. 
649, 233 Pac. 29 (1929); note 7, Stent v. Bailis, 2 Will. P. 217 (1724); Pope v. Roots, 1 Brown 
P. C. 370 (1774). 
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NOTES 


VENUE UNDER THE CHANDLER BILL IN CORPORATE 
BANKRUPTCY AND REORGANIZATION 
PROCEEDINGS 


The venue provisions of the Chandler Bill applicable to corporations allow 
filing in several places. For bankruptcy,’ it may be done in the principal place 
of business, the residence or the domicile.? This continues a provision existing 
since 1898.3 For reorganization, filing is permitted in the place of principal as- 
sets, or in the principal place of business.4 This involves an important restric- 
tion on the comparable existing reorganization provision’ which, in addition to 
permitting filing in these places, also allows it in any district of the state of in- 
corporation.° 


* Sec. 2 of H.R. 8046, 75th Cong., Ist Sess. (1935). 

? For venue purposes, residence and domicile are synonymous, so the residence provisions 
require no separate discussion. Galveston Ry. v. Gonzales, 151 U.S. 496 (1894). 

3 30 Stat. 545 (1898), 11 U.S.C.A. Sec. 11 (1927). 4 Sec. 128. 

5 That the limitation was intentional, because Congress believed there was too much lati- 
tude in the existing provisions, see the Committee print of the Analysis of H.R. 12889, p. 61, 
note 7 (1937). 

6 48 Stat. 912 (1934), 11 U.S.C.A. Sec. 207 (1937). 
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These choices increase the possibility of the filing of petitions in several dis- 
tricts, which in turn must involve a waste of time, effort and expense in court 
proceedings to determine which district is to hear the matter. For example, in 
one recent bankruptcy proceeding, it took two years from the time the first 
petition was filed to get a final decision as to where the administration was to oc- 
cur,’ and in a reorganization proceeding eighteen months.® As no material bene- 
fits are gained by having several districts to file in since service can be had in any 
of them, and since removal may be necessary in any case if it proves convenient, 
Congress should end this possibility of concurrent jurisdiction in two or more 
districts by restricting filing in all cases to the principal place of business only, 
to the domicile, i.e., place of incorporation, only, or to the place of the principal 
assets, but in no event should it be allowed in more than one of these places. 
That is, whichever district Congress deems preferable should be the only dis- 
trict in which filing of any bankruptcy or reorganization petition should be al- 
lowed. 

An examination into the rules and decisions concerning venue in the adminis- 
tration of bankrupt estates will prove helpful in determining to which of the 
three suggested districts filing should be restricted. The court in which the 
first petition is filed does not thereby acquire exclusive jurisdiction over the 
matter. By General Order VI in Bankruptcy,® of the United States Supreme 
Court, where two or more petitions are filed against*® the same individual" in 
different districts, the first hearing must in be the district of the domicile of the 


debtor. Proceedings on other petitions “may” be stayed pending an adjudica- 
tion on the petition first heard (persumably the one heard by the domiciliary 
court)."? The court making the first adjudication is to retain jurisdiction till the 


7 The following cases were involved: Royal Indemnity Co. v. American Bond Co., 58 
F. (2d) 379 (D.C. Maine 1932); In re American Bond & Mtge. Co., 61 F. (2d) 875 (C.C.A. 7th 
1932), aff'd. sub. nom. Royal Indemnity Co. v. American Bond Co., 289 U.S. 165 (1933); 
Royal Indemnity Co. v. American Bond Co., 65 F. (2d) 455 (C.C.A. 1st 1933), cert. den. 290 
U.S. 680 (1933); and one unreported case. 


§ The following cases were involved: Hamilton Gas Co. v. Watters, 75 F. (2d) 176 (C.C.A. 
4th 1935); Watters v. Hamilton Gas Co., 10 F. Supp. 323 (W.Va. 1935); Jn re Hamilton Gas 
Co., 79 F. (2d) 97 (C.C.A. 2d 1935), cert. den. 296 U.S. 647 (1935); Hamilton Gas Co. v. Wat- 
ters, 79 F. (2d) 438 (C.C.A. 4th 1935), cert. den. 296 U.S. 647 (1935); and one unreported 
case. 


9172 U.S. 653 (1898). 

10 “Against” includes “by,” Sec. 1, Chandler Bill (1935); Sec. 1, 30 Stat. 544 (1898), 11 
U.S.C.A. Sec. 1 (1927). 

« “Tndividual” includes “corporation,” Sec. 1 Chandler Bill (1935). 


" It has been held that this provision prevented another court from stealing a march on the 
domicile by making a prior adjudication and thus taking jurisdiction. In re Elmira Steel Co., 
109 Fed. 456 (D.C. N.Y. 1901); In re Tybo Mining Co., 132 Fed. 697 (D.C. Nev. 1904); but 
see contra, Hamilton Gas Co. v. Watters, 75 F. (2d) 176 (C.C.A. 4th 1935); In re Kelly-Spring- 
_ Tire Co., 10 F. Supp. 419 (N.Y. 1935); see also Im re Sears & Co., 128 Fed. 275 (C.C.A. 
2d 1904). 
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end of the proceedings, unless it is satisfied that a transfer would be “for the 
greatest convenience of the parties in interest.” 

The Order is obviously still applicable to bankruptcy proceedings under the 
Chandler Bill, since filing in the domicile is still permitted. It has been held 
applicable to proceedings under the existing reorganization statute,'? which per- 
mits filing in the domicile,"4 but should not apply in reorganization proceedings 
under the bill, since it does not provide for filing in the domicile in its reorgani- 
zation sections." 

The Order is not the only applicable transfer provision. Section 32 of the 
Chandler Bill, applying to bankruptcy, reenacts the existing law,’° providing for 
transfer to the court which “can proceed . . . . for the greatest convenience of 
parties in interest”; and for reorganization, Section 118 permits transfer to any 
district “if the interests of the parties will be best served by such transfer.” 
These provisions indicate that transfer is discretionary ;*’ so that if any marked 
tendency can be found in the existing cases, it would evidence which type of 
district the courts themselves believe most suitable to handle such proceedings. 
Both the bankruptcy and the reorganization cases show that, in general, trans- 
fer from the domicile to the principal place of business has been requested and 
granted."* In other cases, courts have indicated a willingness to transfer, if they 
could be convinced that the district to which transfer was requested was in fact 
the principal place of business.’ It seems reasonable to infer, therefore, that 
the principal place of business is, in the opinion of those courts best able to 
judge, the best place to administer bankrupt estates. 


"3 Hamilton Gas Co. v. Watters, supra note 12. 


™ That is, the statute permits filing in the state of incorporation, which is held to be the 
domicile. Restatement, Conflict of Laws, § 41 (1934); Shaw v. Quincy Mining Co., 145 U.S. 
444 (1892). 

1S Note, however, it has been indicated in one decision that even though no question of domi- 
cile was involved still that part of the order giving the court making the first adjudication ex- 
clusive and final jurisdiction could apply. Hamilton Gas Co. v. Watters, supra note 12. How- 
ever, a careful reading of the order shows it was not intended to be thus severable. 


%© 30 Stat. 554 (1898), 11 U.S.C.A. Sec. 55 (1927). 


7 Although General Order VI on its face appears to limit the discretion of the courts, the 
statutory transfer provisions control the order wherever there is a conflict. Thus the limitation 
is not as striking as it would appear. Im re American Bond Co., 58 F. (2d) 379 (D.C. Maine 
1932), aff'd. sub. nom. Royal Indemnity Co. v. American Bond Co., 65 F. (2d) 455 (C.C.A. rst 
1933), cert. den. 290 U.S. 680 (1933); Im re Okmulgee Products Co., 265 Fed. 736 (D.C. Del. 
1920). 

18 In re General Metals Co., 133 Fed. 84 (D.C. N.Y. 1904); Jn re Okmulgee Products Co., 
265 Fed. 736 (D.C. Del. 1920); Im re Statewide Theaters Corp., 4 F. Supp. 86 (Del. 1933); 
In re Botany Consolidated Mills, 10 F. Supp. 267 (Del. 1935); Im re Sierra Salt Corp., 8 F. 
Supp. 922 (Nev. 1934); J re Consolidated Gas Utilities Co., 8 F. Supp. 385 (Del. 1934); Jn re 
Syndicate Oil Corp., 9 F. Supp. 127 (Del. 1934); Jn re American Bond Co., supra note 17. 


19 In re Tybo Mining Co., 132 Fed. 978 (D.C. Maine 1904); Jn re United Button Co., 137 
Fed. 668 (D.C. Del. 1904); Im re Pennington, 228 Fed. 388 (D.C. Ky. rors). 
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The location of the principal place of business is a question of fact to be de- 
termined in each case.”° In settling on it, the criteria used by the courts have 
been those of practical convenience. Thus, where there are several scattered 
plants of about equal size, and the affairs of all of them are run from one office, 
that office has been held to be the principal place of business.*? On the other hand, 
if one plant overshadows the rest in size and output, it has been denominated the 
principal place of business.*? Or, where there was only one big plant and a sepa- 
rate office, held, the plant was the principal place of business.*? In all of these 
cases the practical nerve-center of the business was well-chosen as the place of 
administration under the application of the principal place of business doctrine. 

However, under General Order VI—evidently, under the Chandler Bill, still 
applicable in bankruptcy—the first hearing is domiciliary, so that courts must 
transfer proceedings to the domicile*4 even though the first petition was filed in 
the logical place of administration, i.e., the principal place of business. In one 
case it was admitted that the only connection between the bankrupt and the 
domicile was that it was incorporated there, and therefore any receiver appoint- 
ed by the domicile would have only nominal duties as domiciliary receiver and 
and the actual administration of the estate would have to be undertaken through 
ancillary proceedings in other states. Nevertheless, the domiciliary court said 
it would appoint a receiver in order to make possible the appointment of ancil- 
lary receivers, if receivership was necessary.*5 Ordinarily no legitimate objection 
can be made to domiciliary control over an individual who is bankrupt, since 
there is an intimate connection between him and his domicile. But there is a 
real objection where corporations are involved, since it is common knowledge 
that many corporations are domiciled in districts in which they do little or no 
business—the many Delaware corporations furnishing an excellent example. 
To insist on domicilliary proceedings on the basis of so flimsy a connection is 
hardly justifiable. 

One further possibility remains, and that is to make the place of principal 
assets a proper district for filing. As indicated, both by the existing statute and 
the Chandler Bill, this is permitted only in reorganization proceedings. But 


2° Chicago Bank of Commerce v. Carter, 61 F. (2d) 986 (C.C.A. 8th 1932). 


* In re Matthews Consolidated Slate Co., 144 Fed. 724 (D.C. Mass. 1905), aff'd sub. nom. 
Burdick v. Dillon, 144 Fed. 737 (C.C.A. 1st 1907), appeal dismissed 205 U.S. 550 (1907). 

» Dryden v. Ranger Refining Co., 280 Fed. 257 (C.C.A. 5th 1922), cert. den. 260 U.S. 726 
(1922); Lawrence v. Atlantic Paper Corp., 298 Fed. 246 (C.C.A. 5th 1924), cert. den. 266 U.S. 
606 (1924); Im re Lincoln Mining Co., 204 Fed. 568 (C.C.A. 8th 1913). 

23 In re Pusey-Jones & Co., 286 Fed. 88 (C.C.A. 2d 1922), cert. den. 261 U.S. 623 (1923). 


4 In re Globe Securities Co., 132 Fed. 709 (D.C. N.Y. 1904); Jn re New Era Novelty Co., 
241 Fed. 298 (D.C. N.J. 1916); Im re Stanley Shoe Co., 8 F. Supp. 681 (N.H. 1934); In re 
United Button Co., 132 Fed. 378 (D.C. N.Y. 1904). Later a transfer from the domiciliary 
court was asked and refused, partly because that court misunderstood the holding in this case 
to mean that N.Y. was not the principal place of business. 


*s In re American Bond & Mtge. Co., 50 F. (2d) 441 (D.C. Maine 1931). 
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many difficulties arise under this approach to venue. What type of assets are 
the principal ones? How is valuation to be determined? Where is the situs of a 
debt or any other intangible? And yet, in contrast to the abundance of author- 
ity aiding in determining where the principal place of business is, the almost 
complete lack of authority” as to the location of the principal assets makes the 
solutions to the distressing problems that arise therefrom merely unsatisfactory 
surmises.?7 

Further to illustrate the problem of principal assets, if, for example, it is held 
that the assets of the largest value are the principal ones, impractical adminis- 
tration may result because of the rule that a debt has its situs at the domicile of 
the debtor.” To illustrate, suppose a corporation has a large account receivable 
outstanding in a certain district at the time of filing, which constitutes the major 
portion of its assets in terms of value, that district would have jurisdiction, since 
it would be the place of principal assets. Yet all the management, creditors, and 
all the physical properties may be in another district which is probably the prin- 
cipal place of business. Other unfortunate results can follow. Assume, for ex- 
ample, that the debt was not due at the time of the filing, was undisputed, and 
was owed by a responsible debtor who would undoubtedly pay when it became 
due, and that no other connection existed between the corporation and the domi- 
cile of the debtor. The application of the principal assets rule here would lead to 
an unjust result, because the debt is collectible regardless of which court ad- 
ministers the estate, and once it is collected, all connection with the district 


26 The only case found on this point did not prove helpful, since there was no discussion of 
the many problems involved. Jn re Kelly-Springfield Tire Co., 10 F. Supp. 414 (Md. 19335). 


27 The difficulties inherent in attempts to fix the situs of intangibles have been the subject 
of limitless discussion. See, for example, Goodrich, Conflict of Laws 83 ff. (1927); 1 Gerdes, 
Corporate Reorganization 202 ff. (1936); Beale, Conflict of Laws 7 (1 vol. ed. 1935) (Prof. 
Beale comes to the conclusion that a chose in action has no situs). The existing law compels 
courts to grapple with these involved problems even in the jurisdictional stage. For example, 
in taxation cases, the situs of a debt has sometimes been held to be at the domicile of the debtor, 
Blackstone v. Miller, 188 U.S. 189 (1903); and sometimes at the domicile of the creditor, 
Kirtland v. Hotchkiss, too U.S. 491 (1879); or, if the debt is represented by a tangible 
chose, at the place where the document is kept. Wheeler v. Sohmer, 233 U.S. 434 (1914). On 
the other hand, situs was set at the domicile of the debtor when a question of supervision of the 
administration of an estate was involved. Wyman v. Halstead, 109 U.S. 654 (1884). Widely 
divergent rules regarding the situs of corporate stock have been expressed, the results usually 
depending at least in part on whether the problem at hand was a taxation or a garnishment one. 
Hawley v. Malden, 232 U.S. 1 (1914) (shares held taxable at domicile of owner); but see Gray- 
son v. Robertson, 122 Ala. 330 (1898) (for purpose of administrative control, situs set at domi- 
cile of issuing corporation) and cf. Baker v. Baker, Eccles & Co., 242 U.S. 394 (1917). Good- 
will and franchise value have been apportioned for purposes of taxation. Adams Express Co. 
v. Ohio State Auditor, 165 U.S. 194 (1897); Schwab v. Richardson, 263 U.S. 88 (1923). The 
presence of these analogies may well have a misleading effect. The possibility that they will be 
held as controlling when similar questions come up in reorganization proceedings must be faced 
if the place of principal assets is retained as a basis for venue by the Chandler Bill. 

28 See supra note 27. 
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ends. Yet, to carry on the administration there may be an undue strain on the 
more numerous interests centered in the principal place of business. If a court 
decides to abandon the ordinary rule and to say instead that the debt is located 
where the creditor is, it will probably decide that the creditor is at the principal 
place of business, and administer there. The situation may be further complicat- 
ed if the existence and amount of the debt are in dispute.” As a matter of fact, 
difficult questions of evaluation will have to be met in any case under the princi- 
pal assets doctrine.*° 

To allow such difficulties to swallow up time, energy and expense in merely 
the jurisdictional phase seems a useless impediment to proceedings whose value 
is inversely proportional to the time and money expended therein. In any 
event, to allocate a corporation’s assets to whichever district they happen to be 
in at the time of filing, and then to say that the district having the largest por- 
tion of these assets is the proper place for filing, is to completely lose sight of the 
purpose of bankruptcy and reorganization legislation. The possibility of such 
allocation arises not only from the statute itself, but also from the existence of 
taxation analogies.3* which really have no bearing on the matter since the pri- 
mary consideration is not to preserve the rights of any state against the corpora- 
tion, but rather to efficiently administer the corporate estate. 

If a court in determining which district is the place of principal assets takes 
a practical point of view, the chances are that the same district would be set- 
tled on as would in fact be chosen under the principal place of business doc- 
trine.3? Only when the court is led astray by the technical difficulties of situs 


29 For a case in which it was virtually impossible to fix a value for various debts, see In re 
Fred D. Jones Co., 268 Fed. 818 (C.C.A. 7th 1920), cert. den. sub. nom. Heldman v. Central 
Trust Co., 257 U.S. 664 (1921). While valuation must occur during the course of bankruptcy 
proceedings, it is highly objectionable to require it to be done merely for the purpose of deter- 
mining which court has jurisdiction. 


3° For example, if productive property is involved, the value may be based on either the 
cost of reproduction less depreciation as in rate cases, (Smyth v. Ames, 169 U.S. 466 (1898)), 
or on the earning capacity of the assets. See Galveston Ry. v. Texas, 210 U.S. 217 (1908). 
Great difficulties exist. If the first method suggested is used, a thorough appraisal will be neces- 
sary. If the latter is used, at what rate should earning capacity be capitalized? Moreover, it is 
unreasonable to thus evaluate the property in each state, since it is the earning capacity of the 
corporation as a unit which should determine the value of its property. 

Bankruptcy courts have laid down various rules in determining the fair value of property. 
It has been held to be the general market value, Jn re Hines, 144 Fed. 142 (Ore. 1906); the fair 
cash value, Chicago Motor Vehicle Co. v. American Oak Leather Co., 141 Fed. 518 (C.C.A. 
7th 1905); the going value, Jn re Kobre, 224 Fed. 106 (N.Y. 1915); Bergdoll v. Harrigan, 217 
Fed. 943 (C.C.A. 3d 1914), aff’d 238 U.S. 609 (1915). 

If part of the assets consists of choses in action, added problems are raised. The amount 
may be in dispute, or the debtor irresponsible. For an excellent discussion, see Finletter, 
Principles of Corporate Reorganization c. 7 (1937). 


# See supra note 27. 


# Consider the cases cited in supra notes, 21, 22 and 23. 
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and valuation inherent in the principal assets doctrine, would it settle on a dif- 
ferent district. To eliminate the possibility of such mistakes, the district of the 
principal place of business should be the only district in which filing is per- 
mitted.33 

While this rule will end the possibility of filing in districts of concurrent juris- 
diction, it will not preclude the possibility that two or more persons may assert 
that different districts are in fact the principal place of business. This problem 
presents few real difficulties. A rule has been laid down that where there is a 
conflict of jurisdiction, the court in which the first petition is filed will determine 
which district is the principal place of business.*4 This is entirely satisfactory, 
since it insures a speedy settlement of the venue question. It might be argued 
that the corporate management, by picking out an inconvenient district for 
other interested parties, could rush a petition through without opposition and 
thereby gain the advantage of having the proceedings held in a place where for 
some reason or other the management preferred that they occur. But the con- 
tention may be answered in several ways. First, the discretion of the courts, 
sitting as courts of equity, could be relied on to prevent such “railroading.’’5s 
Moreover, some help is furnished by the Chandler Bill, which, as regards reor- 
ganization, requires that the petition state the jurisdictional facts.*° If this pro- 
vision were extended to bankruptcy cases as well, it would follow that in both 
types of cases flagrant misuse of the courts of any district might be thwarted. 

The court in which the first petition is filed should be empowered to stay pro- 
ceedings on subsequent petitions in other districts and to force all interested 
parties to appear before it. Section 111 of the Chandler Bill, which unfortunate- 
ly applies only to reorganization proceedings, may be important in this connec- 
tion. It provides that the court in which a petition is filed, “shall have exclusive 
jurisdiction over the debtor and its property, wherever located.”” Under a simi- 
lar statutory provision’? which gave exclusive jurisdiction over the debtor’s 
property only upon approval of a petition by the court, the Supreme Court held 
that as a necessary consequence of such jurisdiction that court had the power to 
preserve the estate, and could enjoin interference with the debtor’s property 
wherever located, and therefore had the power to send its process for service on 


33 It might be contended that a limitation to one district would defeat the policy in favor of 
protecting local creditors where a foreign corporation has assets within a particular district. 
Cf., for instance, decedent estate’s cases where administration is based on state laws. Shegogg v. 
Perkins, 34 Ark. 117 (1879). However, the policy of the national bankruptcy laws is to estab- 
lish uniform administration involving equal treatment for all creditors, which is, of course, in- 
consistent with any notion of local preferences. 


34 In re Continental Coal Corp., 238 Fed. 113 (C.C_A. 6th 1916). 


35 Such “railroading” was prevented in Im re Hamilton Gas Co., 79 F. (2d) 97 (C.C.A. 2d 
1935), cert. den. 296 U.S. 647 (1935). 


36 Sec. 130(2). 
37 48 Stat. 923 (1934); 11 U.S.C.A. sec. 202(m) (1937). 
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those to be enjoined throughout the United States.s* Since Section 111 gives 
exclusive jurisdiction on filing, it must follow that it permits the court in which 
the first petition is filed to bring in all interested parties, and in order to elimi- 
nate undue interference with the administration of the debtor’s estate, to stay 
by injunction proceedings any attempt to prosecute a second petition in another 
court. 

One matter remains. Under unusual circumstances, it may be desirable to 
have the administration occur in some district other than that of the principal 
place of business. This possibility can be met by liberal statutory transfer pro- 
visions. In this respect, Section 118 of the Chandler Bill seems adequate. It 
allows for transfer by the judge to a court of bankruptcy in any other district, 
regardless of the location of the principal assets, or of the principal place of busi- 
ness, if the interests of the parties will be best served by such a transfer. This 
broad provision, applying to reorganizations only under the bill, was included 
to end a restrictive interpretation of the transfer sections of the existing statute 
under which transfer has been allowed only to those jurisdictions in which an 
original petition might have been filed.*° A similar restriction made with regard 
to bankruptcy transfer is not changed by the Chandler Bill, which allows 
transfer whenever it is for the “greatest convenience of the parties in interest” 
from one court having jurisdiction to another one having jurisdiction.” If the 
principle of Section 118 is extended by Congress to both bankruptcy and reor- 
ganization proceedings, the danger of hardship in any case is greatly lessened. 


SUMMARY 





Although venue in bankruptcy and reorganization proceedings should be 
limited to one type of district only, the Chandler Bill provides for several. A 
limitation to the principal place of business only seems desirable, and in case of 
any conflict as to where that is, the court in which the first petition is filed should 
settle the matter. If it should transpire that the principal place of business is 
not the proper place to conduct the proceedings, the court should be allowed to 
transfer to whatever district it believes best suited to handle the matter. 





38 Continental Illinois National Bank v. Chicago R.I. & P. Ry., 294 U.S. 648 (1935); ac- 
cord, In re Midland United Co., 12 F. Supp. 502, (Del. 1935); Thomas v. Winslow, 11 F. Supp. 
839 (N.Y. 1935); J re Norfolk Weavers, 12 F. Supp. 495 (Del. 1935); Jn re Greyling Realty 
Corp., 74 F. (2d) 734 (C.C.A. 2d 1935). 


39 48 Stat. g12 (1934); 11 U.S.C.A. Sec. 207(a) (1937). 


4° In re Syndicate Oil Corp., 9 F. Supp. 127 (Del. 1934); Jn re Midland United Co., 8 F. 
Supp. 92 (Del. 1934). 


“ In re American Bond Co., 58 F. (2d) 379 (D.C. Me. 1932). 
# Section 32. An unsound interpretation of this provision can be found in Jn re Southern 
States Finance Co., 19 F. (2d) 959 (D.C. Del. 1927), in which the court said that after one court 


made an adjudication of bankruptcy, no other court could possibly get jurisdiction, so that 
transfer after adjudication was impossible. This goes flatly contra to the intent of Congress. 


THE UNIVERSITY OF CHICAGO LAW REVIEW 


CONFISCATION AND CORPORATIONS IN 
CONFLICT OF LAWS 


From 1918 to 1921 revolutionary committees of the R.S.F.S.R., which later 
became a republic of the Soviet Union, passed and enforced decrees purporting 
to dissolve Russian corporations, to confiscate their property, and in many 
lines of business to nationalize commercial and industrial enterprise. In many 
of the courts of the world, the question has arisen as to the effect of the con- 
fiscation upon property belonging to Russian corporations but recoverable 
abroad. The legal answer to this question depends on (1) the interpretation 
of the Soviet decrees in regard to the corporate entity; (2) the nature and situs 
of the property; and (3) the effect of anti-confiscatory policies in countries 
other than Russia. This question had been resolved in favor of the Russian 
corporations and stockholders and creditors claiming under them. The Soviet 
government, however, had one recourse left. It could assign by international 
negotiation its rights based on its confiscation decrees to a foreign government 
which could then sue debtors to Russian corporations found within its territory. 
The recent decision of the United States Supreme Court in United States ». 
Belmont* suggests that the Soviet resort to diplomacy has met with partial 
success. 

I 


In the Belmont case, a Russian corporation of the imperial regime prior to 
1918 deposited a sum of money with a private New York banker. In 1918 the 
Soviets enacted decrees dissolving the corporation and confiscating its property. 
In 1933, the United States recognized the Soviet Union on terms? which in- 
cluded an assignment from the Soviet Union to the United States of its claims 
against American nationals and a duty on the part of the United States to 
notify the Soviet Union of its collections. The United States, as assignee, sued, 
in the southern district of New York, the executor of the New York banker 
for the sum of money deposited by the Russian corporation. It was held} on 
a motion to dismiss that, as against the executor and Russian creditors and 
stockholders, the United States can recover the sum, but American and prob- 
ably non-Russian-foreign creditors and stockholders can set up defenses at 
Federal law against the United States; no defenses at New York law, however, 
will be available because the assignment from the Soviet Union to the United 
States has the status of a treaty. A minority‘ of the court concurred only on 


* 301 U.S. 324 (1937). 

? For text, see 28 Am. J. Int. Law Supp. No. 1, Official Documents, 10 (1934); State of 
Russia v. National City Bank, 69 F. (2d) 44, 46 (1934). See also Anderson, Recognition of 
Russia, 28 Am. J. Int. Law 90 (1934); Jessup, The Litvinoff Assignment and the Belmont 
Case, 31 Am. J. Int. Law 481 (1937). 

3 Sutherland, J., speaking for Hughes, C. J., McReynolds, Butler, Roberts, and Van De- 
vanter, J. J., 301 U.S. 324, 325-333 (1937). 

4 Stone, J., speaking for Brandeis, Cardozo, J. J., 301 U.S. 324, 333-337 (1937). 
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the proposition that the United States can recover the sum as against the 
executor. A motion by the New York receiver of the Russian corporation to 
intervene in the case was refused,5 presumably without prejudice to later action 
against the United States.® 

On the question of what defenses creditors and stockholders can raise against 
the right of the United States, the majority and minority opinions differ. The 
minority, refusing to discuss the possible status of the assignment as a treaty, 
declared the effect of the assignment was to pass to the United States no more 
than the Soviet Union had, and the executor had no standing to challenge 
that effect, but they added that if New York had a policy allowing “local” to 
prevail over “foreign” creditors, that state could refuse to enforce “external 
transfers to property within its borders.’’? 

If the last clause of the Fifth Amendment is applied in its natural meaning, 
the deposit must first satisfy the claims of creditors and stockholders of the 
Russian corporation who are of any nationality other than Russian.’ The re- 
mainder will be handed over to the United States. Creditors will, of course, 
come before stockholders, and creditors whose claims arose from transactions 
in this country may come before creditors whose claims arose from transactions 
abroad.’ However, statutes of limitation, affecting claimants other than the 
United States,'® and natural dispersion of persons interested in the corporation 
over the twenty years since it ceased to do business suggest that the United 
States may in the end recover something on this claim and others like it. 

The partial success in enforcing rights based on confiscation in the Belmont 
case has been regarded by commentators" as a surprising increase in the con- 
stitutional treaty-making power of the executive. An examination of the under- 
lying problems in the conflict of laws reveals, however, that the result reached 
is not unjustifiable and renders the constitutional law difficulties intelligible 
and perhaps unimportant. 

The legal routine in the Russian cases has not been illuminating: the Soviet 
decrees are enforcible only in Soviet territory; extraterritorial enforcibility in 


5 United States v. Belmont, 300 U.S. 641 (1936). 


6 The receiver was only custodian of the corporate property which was not impounded by 
court process. The rights of American creditors were expressly saved by the Belmont case. See 
Moore and Levi, Federal Intervention I, 45 Yale L. J. 565, 581, 586, 589 (1936). 


7 301 U.S. 324, 333-337 (1937). 

s«.... nor shall private property be taken for public use without just compensation,” 
U.S. Const., Art. V; see Russian Volunteer Fleet v. United States, 289 U.S. 481 (1930). 

9 People v. Russian Reinsurance Co., 255 N.Y. 415, 175 N.E. 114 (1931); People v. Second 
Russian Ins. Co., 255 N.Y. 436, 175 N.E. 121 (1931). 

© United States v. Guaranty Trust Co., 91 F. (2d) 898 (C.C.A. 2nd, 1937), noted, 5 Univ. 
Chi. L. Rev. 313 (1938). 

™ Riesenfeld, The Power of Congress and the President in International Relations, 25 


Calif. L. Rev. 643, 670 (1937); 51 Harv. L. Rev. 162 (1937); 47 Yale L. J. 292 (1937); 23 Va. 
L. Rev. 955 (1937); 22 Minn. L. Rev. 114 (1937). 
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foreign courts must rest on international comity; the comity does not require 
anything at all in a mandatory sense, certainly not enforcement of any foreign 
law contrary to the public policy of the forum; the confiscation of private 
property without compensation is the purport of the confiscation decrees and 
is contrary to public, capitalistic policy; the decrees, therefore, cannot be 
enforced in the states of the forum.” 

It might seem that uncompensated confiscation would be so anathematic 
to courts in capitalistic countries*s that no Russian confiscation would be under 
any circumstances recognized abroad. This, however, has not been the case. 
Where a chattel was in Russia at the time of the decree and subsequently re- 
moved, the validity of the confiscation decree has, except before recognition 
of the Soviet Union," been upheld.*s Since it is arguable that the policy against 
confiscation is equally strong regardless of where the chattel was at the time of 
the decree, it would seem that the clue to these cases lies not in policy of the 
forum but rather in jurisdiction of the confiscating state. If, then, there can 
be confiscation effective to create rights which will be recognized in foreign 
courts, the question is one of finding its requirements. 

It is clear that when all the elements are local the decree will be recognized 
abroad. The problem arises when either the property or its owners is in the 

Sokoloff v. National City Bank, 239 N.Y. 158, 145 N.E. 917 (1924); The Jupiter, [1927] 
P. D. 122, 250; Etat Russe v. Ropit, Cour de Cass., March 5, 1928, 55 Clunet 674; Wilbusche- 
witz v. Ville de Zurich, Trib. Fed. (Swiss), July 13, 1925, 53 Clunet 1110; Ginsberg v. Deutsche 
Bank, K. G., Berlin, March 3, 1925, 1 Ostrecht 163. 

3 For legislative policy against Soviet confiscation in New York, see N.Y.C.P.A. § 169-a, 
held unconstitutional in Sliosberg v. New York Life Ins. Co., 244 N.Y. 482, 155 N.E. 749 
(1927). But see N.Y.C.P.A. § 977-b. 

The most recent expression of judicial policy against Soviet confiscation can be found in 
Moscow Fire Ins. Co. v. Bank of New York and Trust Co., 161 Misc. 903, 294 N.Y. Supp. 648 
(1937), in which the United States intervened on the strength of the Litvinov assignment, 
but the court evidently felt not bound by the Belmont case because New York courts had 
taken jurisdiction of the fund in question before the Litvinov assignment was negotiated. See 
United States v. Bank of New York and Trust Co., 77 F. 2nd. 880 (C.C.A. and 1934). 

As to Federal policy, see suggestion, 22 Minn. L. Rev. 114 (1937), that the Litvinov assign- 
ment may express a policy superior to Federal anti-confiscatory law. But see Const. Art. V. 

™ Luther v. Sagor, [1921] 1 K.B. 456; Bounatian v. Société Optorg, Trib. Civ. Seine, Dec. 
12, 1923, 51 Clunet 133. 

*S United States: Salimoff v. Standard Oil Co., 262 N.Y. 220, 186 N.E. 679 (1933); Banque 
de France v. Equitable Trust Co., 33 F. (2d) 202 (C.C.A. 2nd 1929). 

England: Luther v. Sagor, [1921] 3 K.B. 532; Princess Paley Olga v. Weisz, [1929] 1 K.B. 

18. 
, Germany: Caucasian Licorice Co. v. Katz, L. G., Hamburg, June 13, 1924, 1 Ostrecht 165. 

Italy: R. S. F. S. R. v. Romische Schwefelgesellschaft, Ct. of Cass., Italy, April 25, 1925. 
1 Ostrecht 178. 

Switzerland: Dame P. v. S., Trib. Sup. Zurich, Dec. 18, 1928, 57 Clunet 1159, involving a 
debt treated as a chattel, not a chattel. See Nebolsine, Recovery of Foreign Assets of National- 
ized Russian Corporations, 39 Yale L. J. 1130, 1154 (1930). 

© Dame P. v. S., Trib. Sup. Zurich, Dec. 18, 1928, 57 Clunet 1159. 
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confiscating state at the time of confiscation. Where the property is tangible 
there is the old question of whether control over the owner’s person or control 
over the property itself is the compelling factor. The general result in the 
Russian cases has been to recognize the confiscation if the chattel was in Russia 
at the time of confiscation decree,” but not to recognize it if the chattel was 
outside at the time."® This result making the situs of the property dominant 
has several precedents’? and analogies.*? Some analogies sustain the Russian 
cases. 

Assignees in compulsory” bankruptcy or insolvency proceedings, for example, 
can only reach the debtor’s property abroad subject to attachment or assign- 
ment to local creditors either before” or after 7 the proceedings. Where there 
are local creditors or ancillary receivers, a receiver of a corporation does not 


17 Note 14, supra. 


8 The Jupiter, [1927] P.D. 122, 250; Etat Russe v. Ropit, Cour de Cass., March 5, 1928, 
55 Clunet 674. 


79 South and Central American appropriation and confiscation. Hamilton v. Accessory 
Transit Co., 26 Barb. (N.Y.) 46 (1857); American Banana Co., v. United Fruit Co., 213 U.S. 
347 (1918); Oetjen v. Central Leather Co., 246 U.S. 297 (1918); Shapleigh v. Meier, 299 U.S. 
468 (1936). 

So with confiscation by belligerents, Frankel & Co. v. L’Urbaine Fire Ins. Co., 251 N.Y. 
243, 167 N.E. 430 (1929); Wolf v. Oxholm, 6 Maule & S. 92 (1817); Peru v. Dreyfus Bros. 
38 Ch. Div. 348 (1888); Folliot v. Ogden, 1 H. Black. 123 (1789); Second Russian Ins. Co. v. 
Miller, 268 U.S. 552 (1924), except where a revolutionary belligerent power is not ultimately 
successful. Williams v. Bruffy, 96 U.S. 176 (1877). 

Absence of a revolutionary situation apparently permits enforcement of a foreign statutory 
corporate reorganization having confiscatory effect. Canadian Southern Ry. Co. v. Gebhard, 
109 U.S. 527 (1883); Hudson River Pulp Paper Co. v. Warner & Co., 99 Fed. 187 (C.C.A. 2nd 
1900). A German statute, product of the National Socialist “revolution,” requiring Ger- 
man debtors to foreigners to pay the debts to the German government was not enforced in the 
United States. Central Hanover Bank & Trust Co. v. Siemens & Halske Actien-Gesellschaft, 
15 F. Supp. 927 (S.D. N.Y. 1936). 


20 The penal decrees, statutory or judicial, of one nation have never been enforced in the 
courts of another nation. Rosa Catana v. Potocki, Trib. Civ. Seine, May 7, 1873, 2 Clunet 20; 
Lecouturier v. Rey, [1910] A.C. 203; Baglin v. Cusenier Co., 221 U.S. 580 (1910); Duc de Cam- 
bridge v. Duc de Brunswick, Cour Royale, Jan. 16, 1836, [1836] Sirey II 70, 78. 


* A prior voluntary assignment by a debtor apparently has universal validity. Crapo v. 
Kelly, 16 Wall. (U.S.) 610 (1872). 


* Clark v. Willard, 292 U.S. 112 (1933), 294 U.S. 211 (1934). 


*3 Harrison v. Sterry, 5 Cranch (U.S.) 289 (1809). 

For other types of transfers which defeat prior insolvency proceedings, see: Mitchell v. 
Banco de Londres, 192 App. Div. 720, 183 N.Y. Supp. 446 (1920); Holmes v. Remsen, 20 
Johns. (N.Y.) 229 (1822); Lessee of McCullough’s Heirs v. Rodrick, 2 Ohio 235 (1826). 

The English courts, on issuing a compulsory order for winding up a corporation whose prin- 
cipal assets are abroad, apparently expect the order to receive full enforcement abroad. In re 
General Co., L.R. 5 Ch. App. 363 (1870); Jn re Madrid-Valencia Ry. Co., 19 L. J. Ch. (N.S.) 
260 (1850). This expectation suffered early disappointment in the United States. Harrison v. 
Sterry, 5 Cranch (U.S.) 289 (1809). 
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have power” to collect chattels*s or to transfer assets” lying in a foreign state 
but belonging to the corporation whose liquidation he is authorized to super- 
vise. A statutory successor to the assets of a corporation may, however, have 
such power.?’? Equitable or statutory mortgage foreclosure ordinarily** does not 
affect land situated in a foreign state,?? nor does probate of a devise.’ Dis- 
tribution of property by the law of intestate succession at the intestate’s domicil 
does not affect his land in a foreign state." 

These examples are analogical to the Soviet confiscation decrees because a 
judgment or decree of a court has set in motion the state’s executive imple- 
ments of coercion and force which can be effective only within and not beyond 
the boundaries of the state. So the Soviet decrees, although they purported 
to be legislation, were orders to Soviet committees setting in motion a standard, 
often violent, revolutionary procedure achieving effective dissolution of Russian 
corporations and confiscation of their assets within Soviet territory.” 

Other analogies, however, lend some force to an argument that the Soviet 
decrees might be effective beyond the Soviet boundaries. Courts of equity 
have granted decrees in personam ordering the conveyance of foreign land?! 


4 The rule in the Federal courts is a strict territorial limitation on the powers of receivers. 
Booth v. Clark, 17 How. (U.S.) 322 (1854); Laughlin, The Extraterritorial Powers of Receivers, 
45 Harv. L. Rev. 429, 436-438 (1932). 


2s 3 Beale, Conflict of Laws 1574-1575 (1935); Rest., Conflict of Laws §§ 535, 545, 546 
(1934); Goodrich, Conflict of Laws 445-447 (1927); Stumberg, Conflict of Laws 424-426 
(1937). 

26 Unless the receiver possesses a negotiable instrument or certificate representing the asset. 
3 Beale, Conflict of Laws 1576 (1935); Rest., Conflict of Laws §§ 547, 548 (1934); Stumberg, 
Conflict of Laws 426 (1937). 


27 3 Beale, Conflict of Laws 1588 (1935); Rest. Conflict of Laws, § 567 (1934); but see Clark 
v. Williard, 292 U.S. 112 (1933), 294 U.S. 211 (1934). 


8 Where foreclosure of far-flung properties is sought to secure an issue of corporate bonds, 
a state which can serve both mortgagor and trustee can compel them to join in the foreclosure 
deed. 2 Beale, Conflict of Laws 948 (1935); Rest., Conflict of Laws § 97, Comment c, § 449 (2) 
(1934). 

29 2 Beale, Conflict of Laws 947 (1935); Rest., Conflict of Laws § 97, Comment c, § 227 
(1934). 

3° 2 Beale, Conflict of Laws 969-971 (1935); Rest., Conflict of Laws § 249 (1934); Stum- 
berg, Conflict of Laws 407-408, 100 (1937). 


3 2 Beale, Conflict of Laws 965-966 (1935); Rest., Conflict of Laws § 245 (1934); Stum- 
berg, Conflict of Laws 376-378 (1937). 


32 See Wohl, The Nationalization of Joint Stock Banking Corporations in Soviet Russia, 
75 U. of Pa. L.. Rev. 385, 527, 622 (1927) for a description of the revolutionary procedure in 
the Soviet Union. For typical decrees, see Nebolsine, The Recovery of the Foreign Assets of 
Nationalized Russian Corporations, 39 Yale L. J. 1130, n. 2 (1930) and Russian C. & I. Bank 
v. Comptoir d’Escompte de Mulhouse, [1925] A.C. 112, 120-123. 


33 See generally, 1 Beale, Conflict of Laws 417-422 (1935); Rest., Conflict of Laws § 97, 
Comment a and illustrations (1934); Stumberg, Conflict of Laws 95-96 (1937). 
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when they have before them a defaulting trustee,34 a defaulting contractor,' 
or a person who obtained the property by a fraudulent device.** The compul- 
sory deed resulting from such an order will be upheld where the land is because 
the compulsion was legal.3’? This line of cases is particularly strong because land 
is peculiarly subject to local law.3* Aided by favorable construction, there are 
some striking parallels to the situation in many of the Russian cases. The 
Soviet Union had the Russian corporations within its jurisdiction; it regarded 
those corporations as defrauders and defaulters by the standards of the new 
order of communism; confiscation was legal compulsion in Russia; the con- 
fiscation decrees, although they have been construed otherwise, are inclusive 
enough to be construed as orders to convey foreign property to the Soviet 
government.3® But objections are readily discoverable. The mere statement 
of the parallels is enough to show that a non-Russian court could hardly be 
expected to be so generous on questions of construction. Further, there is no 
evidence that such conveyances were actually made.‘ Finally, local anti-con- 
fiscatory law or policy is a handy shield against application of Russian law 
even if it were found the proper law.“ 

Considering the Russian cases and their analogies in respect to tangible 
property located abroad, it seems that recognition of the territorial limitation 
upon a state’s executive power is the real basis for refusal of foreign states to 
give the confiscation decrees extraterritorial force, if a legal rationale for the 
Russian cases must be found. 

Where the property is intangible as in the Belmont case, the same approach 
may be used. Thus, if the situs of the intangible was in Russia at the time of 
the decrees, the decrees are effective;* if it was outside Russia, the decrees are 
not effective. This seems to be the view in the Russian cases.4? However, the 


34 Clark v. Iowa Fruit Co., 185 Fed. 604 (C.C.D. Mo. 1911). 
38 Wrightsville Hardware Co. v. Assets Realization Co., 159 App. Div. 849, 144 N.Y.S. 991 


E (1913); Sutphen v. Fowler, 9 Paige (N.Y.) 280 (1841). 
36 Massie v. Watts, 6 Cranch (U.S.) 148 (1810). 
371 Beale, Conflict of Laws 422 (1935). 
’ 38 Clark v. Graham, 6 Wheat. (U.S.) 577 (1821); Swank v. Hufnagle, 111 Ind. 453, 12 N.E. 4 
303 (1887); Sell v. Miller, 11 Ohio State 331 (1860). 
r 39 Note 32, supra. { 
. 4° See Bullock v. Bullock, 52 N.J. Eq. 561, 566, 30 Atl. 676, 677 (1894). 
« But American courts have gone further in this type of case by formulating decrees implicit- 
ly requiring acts done on foreign territory. Salton Sea Cases, 172 Fed. 792 (C.C.A. oth 1909); i 
a, see Vineyard, etc., Co. v. Twin Falls, etc., Co., 245 Fed. 9 (C.C.A. oth 1917), 31 Harv. L. Rev. i 
. 646 (1918); cf. 1 Beale, Conflict of Laws 433-434 (1935). 
- # Dame P. v. S., Trib. Sup. Zurich, Dec. 18, 1928, 57 Clunet 1159. 


43 United States: Sokoloff v. National City Bank, 239 N.Y. 158, 145 N.E. 917 (1924); i 
James & Co. v. Second Russian Ins. Co., 239 N.Y. 248, 146 N.E. 369 (1925); Volgakama Joint- i" 
Stock Co. v. National City Bank, 240 N.Y. 368, 148 N.E. 552 (1925); Viadikavkazsky Ry. Co. 
v. New York Trust Co., 263 N.Y. 369, 189 N.E. 456 (1934); Moscow Fire Ins. Co. v. Bank of 
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formula is not quite so easy to apply. There are at least eight different views 
—all of them somewhat objectionable—as to the situs of a debt.*4 

It is situated at the creditor’s domicil for purposes of taxation by the state 
benefiting by the taxation;‘5 or at the business situs.‘* It is situated at the 
debtor’s domicil for purposes of escheat by the state benefiting by the escheat.47 
It is situated where the debtor to the principal debtor can be found for purposes 
of garnishment by the state which has a law providing for the attachment of 
such a debt to be upheld. In the Russian cases, debts with any foreign con- 


New York and Trust Co., 161 Misc. 903, 294 N.Y. Supp. 648 (1937); Day-Gormley Leather 
Co. v. Nat'l. City Bank, 8 F. Supp. 503 (S.D. N.Y. 1934); of. Dougherty v. Equitable Life 
Assur. Soc., 266 N.Y. 71, 193 N.E. 897 (1934). 

England: In re Russian Bank for Foreign Trade, [1933] Ch. D. 745; Russian C. and I. 
Bank v. Comptoir d’Escompte de Mulhouse, [1925] A.C. 112; Banque Internationale v. 
Goukassow, [1925] A.C. 150; First Russian Ins. Co. v. London & Lancashire Ins. Co. [1928] 
Ch.D. 922; Woronin v. Huth & Co., unreported K.B.D. decision, 55 Clunet 756 (1928); 
Buerger v. New York Life Assur. Co., 43 T.L.R. 601 (1927); of. Perry v. Equitable Life Assur. 
Soc., 45 T.L.R. 468 (1929). 

France: Société d’Assurance Phénix Espagnol v. Cockerill, Cour de Cass., July 4, 1933, 61 
Clunet 662; Teslenko v. Banque Russo-Asiatique, Cour de Paris, June 22, 1929, 56 Clunet 
1110; Lalande v. Banque Russe, Trib. Comm. Seine, June 29, 1932, 61 Clunet 663; Kharon v. 
Banque Russe, Trib. Civ. Seine, May 20, 1921, 50 Clunet 533; cf. Wildenburg v. Comptoir 
National d’Escompte, Trib. Comm. Seine, Jan. 15, 1934, 61 Clunet 653. 

Sweden: By a decision of the Supreme Court of Sweden, the Paris branch of a Russian bank 
recovered a deposit in a Swedish bank, according to a report in the Rouskoe Slovko of New York, 
April 10, 1930, noted in Nebolsine, Recovery of Foreign Assets of Nationalized Russian Cor- 
porations, 39 Yale L. J. 1130, 1146 n. 49 (1930). 

Denmark: Council of Russian Orthodox Community v. Legation of R.S.F.S.R., Supreme 
Court, Oct. 22, 1925, Ann. Dig. of Int’l. Law Cas. 24 (1925-26), Nebolsine, op. cit. supra 1160 
n. 98 (1930). 

Germany: Ginsberg v. Deutsche Bank, K.G., March 3, 1925, 1 Ostrecht 163. This decision 
was reversed on rehearing three years later. Juristische Wochenschrift 1232 (1928). Art. 30 
of the E.G.B.G.B. reads: “The application of a foreign law is excluded if the application would 
contravene good morals, or the purpose of a German law.” Nebolsine, op. cit. supra 1159 n. 55 
(1930). The decision both ways turned on the interpretation of that article. After the Treaty 
of Rapallo, Art. 30 was held inapplicable to the operation of Soviet law. Jn re Spahn and Son, 
R. G., May 20, 1930, 61 Clunet 147. 

Switzerland: Wilbuschewitz v. Zurich, Trib. Fed., July 13, 1925, 53 Clunet 1110. 

Poland, Latvia, Esthonia: By legislation, Russian corporations were dissolved and their as- 
sets distributed to local claimants. Makarov, The Legal Status of Assets Abroad Owned by 
Nationalized Russian Stock Companies (unpublished paper by A. N. Makarov, former Pro- 
fessor of Law at the University of Petrograd). 

44 Carpenter, Jurisdiction over Debts, 31 Harv. L. Rev. 905, 907-908 (1918). 


4s Beidler v. S.C. Tax Commission, 282 U.S. 1 (1930). See Carpenter, Jurisdiction over 
Debts, 31 Harv. L. Rev. 905, 922, n. 56, for a collection of the cases. 


46 Bluefields Banana Co. v. Board of Assessors, 49 La. Ann. 43, 21 So. 627 (1897); 1 Beale, 
Conflict of Laws 304, 588-593, 619 (1935). 


47 Security Savings Bank v. California, 263 U.S. 282 (1923). 
48 Harris v. Balk, 198 U.S. 215 (1905). 
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nections owed to Russian corporations have been held situated abroad for the 
purpose of ascertaining the effect of the Russian confiscation decrees by courts 
likewise situated abroad.‘® Other formulas for the situs of a debt would place 
the debt in the Belmont case somewhere outside Russia: the domicil of the 
debtor,5° the place where the original transaction which gave rise to the debt 
occurred,* the places where the debtor can be found,‘ the places where the 
debt is recoverable,’ the places having the power to control the debtor.54 

But it is now old learning that a debt is a relation between persons only and 
consequently has situs only in a fictitious, question-begging sense.’5 The cases 
are not inconsistent—the “situs” depending each time on the purpose for 
which it was to be determined.s* The old view that it is at the domicil of the 
creditor, based on the maxim mobilia seguuntur personam*’ has yielded today 
to the view that one fiction—ascribing situs to any debt’*—is enough and must 
be flexible according to the purpose invoked. 

The real question, then, for purposes of confiscation is whether the state of 
the creditor or the state of the debtor has effective control. Accepting the 
modern doctrine, it can be argued that the situs of a debt for the purpose of 
taxation is at the creditor’s domicil,5® that confiscation is like taxation,®® that 
therefore the Soviet government could tax or appropriate the debt to one of 
its corporations created by a deposit in New York. The distinction between 
taxation and confiscation, like most distinctions, is one of degree.** That there 
was confiscation, not mere taxation, by the Soviet government is clear from 
the intention of the decrees to leave the corporations absolutely nothing.” If, 
in the Belmont case, a certificate of deposit had been in Russia at the time the 
confiscation decrees were enforced, the modern tendency to identify the debt 
with its tangible evidence, even in the case of a non-negotiable chose in action, 


49 See cases collected in note 43, supra. 
5° Jackson v. Tiernan, 15 La. 485 (1840); Minor, Conflict of Laws 276-277 (1901). 
st Cheshire, Private International Law 352-354 (1935). 

% Harris v. Balk, 198 U.S. 215 (1904); Rest., Conflict of Laws § 108 (19384). 

583 Jn re Russian Bank for Foreign Trade, [1933] Ch. D. 745. 

54 Carpenter, Jurisdiction over Debts, 31 Harv. L. Rev. 905 (1918). 

881 Beale, Conflict of Laws 302 (1935). 

8616 Harv. L. Rev. 63 (1902). 


s7 Story, Conflict of Laws §§ 376-381, 397-399, but cf. § 383, n. (a) (8th ed. 1883); Wharton, 
Conflict of Laws § 363 (3d ed. 1905). 


88 Beale, Conflict of Laws 301-302 (1935). 
59 Beidler v. S.C. Tax Commission, 282 U.S. 1 (1930). 


6° Luther v. Sagor, [1921] 3 K.B. 532, 559; Nichols v. Coolidge, 274 U.S. 531, 542-543 
(1926); Brushaber v. Union Pacific R.R., 240 U.S. 1, 24-25 (1915). 


& Holmes, J., dissenting in Haddock v. Haddock, 201 U.S. 562, 631 (1906). 


6 See Sokoloff v. National City Bank, 239 N.Y. 158, 145 N.E. 917 (1924), where effect of 
the confiscation decrees was sought to be sustained as a “revolutionary tax.” 
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for the sake of commercial convenience would provide an argument for locating 
the debt in Russia.® 

Control of the owner-creditor may be enough to transfer a debt. Intangible 
property, such as the beneficial interest in a New York insurance policy, can 
be transferred by operation of law in the state of domicil of the owner, who 
was outside the jurisdiction.** Also jurisdiction over shareholder alone is 
enough to transfer shares of stock in a foreign corporation by confiscatory 
operation of law.®s 

Further, it is by no means clear that control over the debtor alone is enough. 
It has been held that Soviet jurisdiction of an American debtor was not suffi- 
cient to transfer a contract obligation, performable in Russia, to the Soviet 
Union, unless the contract specifically stated Russian law was applicable to 
all questions about performance of the contract.*? Again, much the same result 
was reached in the state insolvency cases in which discharge of foreign creditors 
could not be accomplished by control of the state over the debtor.®* Finally, 
it is arguable that Harris v. Balk® is distinguishable because the principal 
debtor is protected—viz., has his debt to the garnishor, or part of it, paid. Of 
course, it does not follow that some state must always have sufficient control 
over a given debtor-creditor relation to make an effective confiscation of the 
debt. Yet such a view seems as plausible in the case of a debt as it does in the 
case of a chattel whose owner is in another state. 

It may be useful to consider whether formal changes in the decrees would 
affect the result.7° Suppose the confiscation decrees are viewed as raising a 
debt owed by the Russian corporations to the Soviet government for the value 
of all their property, including that located abroad? In the Belmont case, then, 
the assignment to the United States was a transfer of a creditor’s right against 
the Russian corporation, and the United States garnisheed the New York 
debtor to the Russian corporation, where the debtor was found.”* The objection 

63 Goodrich, Conflict of Laws 362-364 (1927); Rest., Conflict of Laws § 50-53 (1934). 

*s Carter v. Mutual Life Ins. Co., 1o Hawaiian Rep. 559 (1896). 

*s Disconto-Gesellschaft v. U.S. Steel Corp., 267 U.S. 22 (1924). 

% Sokoloff v. National City Bank, 239 N.Y. 158, 145 N.E. 917 (1924). 

*7 Dougherty v. Equitable Life Assur. Soc., 266 N.Y. 71, 193 N.E. 897 (1934); Perry v. 
Equitable Life Assur. Soc., 45 T.L.R. 468 (1929). 

68 Phoenix Nat. Bank v. Batcheller, 151 Mass. 589, 24 N.E. 917 (1890). 

* 198 U.S. 215 (1904). In that case it was held that a judgment in favor of a garnishor 


against the garnishee, who was temporarily in the state, is entitled to full faith and credit, al- 
though the principal debtor was not before the court. 


7 Had the Soviet Union purported to compensate the Russian corporations, which it did 
not, would there have been any confiscation, even though compensations were grossly inade- 
quate? When the United States confiscates property, a promise to compensate is implied. 
Russian Volunteer Fleet v. United States, 282 U.S. 481 (1930). 


™ Harris v. Balk, 198 U.S. 215 (1904); Kennedy, Garnishment of Intangible Debts, 35 
Yale L. J. 689 (1926); 1 Beale, Conflict of Laws 454-467 (1934); Stumberg, Conflict of Laws 


101-104 (1937); Goodrich, Conflict of Laws 126-131 (1927); Rest., Conflict of Laws § 108, 
Comment b (1934). 
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of unfairness to the principal debtor is not available because the Russian cor- 
poration, too, can be served in New York.’? The question of the validity of 
the confiscation can in this way be litigated among the three interested parties. 
The notion that a court would adopt such an interpretation of the confiscation 
decrees is preposterous enough, but it is interesting to observe how a change 
of legal language from ‘“‘confiscation”’ to “debt” could change legal sympathies. 

Suppose the confiscation decrees are viewed as an appropriation of the shares 
of Russian corporations by the Soviet Union? As between corporation and 
shareholders, the law of the state of incorporation is final,’ although it is said, 
as between transferor and transferee of shares the law of the place is appli- 
cable,’4 but the law of the state of incorporation can finally control even this 
question.’5 A transfer of corporate shares can be made in the state of incor- 
poration although the certificates representing the shares are not in the state.” 
Such a transfer will be upheld abroad.”7 When a confiscatory transfer has been 
made abroad, the transferee government is not secure until the state of incor- 
poration upholds the transfer,”* which may be refused if the state of incorpora- 
tion also has legislated confiscation of the shares.”? Following the supposed 
construction of the Soviet decrees the right the United States received by as- 


2 1 Beale, Conflict of Laws 465-467 (1935); Goodrich, Conflict of Laws 131 (1927); Stum- 
berg, Conflict of Laws 104 (1937). 


73 Hammond v. Hastings, 134 U.S. 401 (1889); Shaw v. Goebel Brewing Co., 202 Fed. 408 
(C.C.A. 6th 1913); Black v. Zacharie & Co., 3 How. (U.S.) 482 (1845); Boyette v. Preston 
Motors Corp., 206 Ala. 240, 89 So. 746 (1921); Hunt v. Drug, Inc., 5 Harr. (Dela.) 332, 156 
Atl. 384 (1931); Masury v. Ark. National Bank, 87 Fed. 381 (E.D. Ark. 1898), reversed on 
other grounds 93 Fed. 603 (C.C.A. 8th 1899); Moore v. Gennett, 2 Tenn. Ch. 375 (1875); 
State v. Dunlap, 28 Idaho 784, 156 Pac. 1141 (1916); Husband v. Linehan, 168 Ky. 304, 181 
S.W. 1089 (1916); 2 Beale, Conflict of Laws 888-890, 984-985 (1935); 1 Beale, op. cit., 303-304; 
Rest., Conflict of Laws § 53(1), Comment a, illustrations, § 262(1) (1934); Cheshire, Private 
International Law 367-368 (1935). See Stumberg, Conflict of Laws 336-338 (1937). 


74 Mylander v. Chesapeake Bank, 162 Md. 255, 159 Atl. 770 (1932); London, Paris, & 
American Bank v. Aronstein, 117 Fed. 601 (C.C.A. gth 1902); Rest., Conflict of Laws §§ 53(2), 
262(2) Comment d (1934); 3 Beale, Conflict of Laws 1498-1501 (1935); Cheshire, Private 
International Law 368 (1935). Where place of contract to transfer is same as place of incorpora- 
tion, a court emphasized contract not incorporation. Goewey v. Sanborn, 277 Mass. 168, 179 
N.E. 237 (1931). 

7%’ Hunt v. Drug, Inc., 5 Harr. (Dela.) 332, 156 Atl. 384 (1931); Black v. Zacharie, 3 How. 
(U.S.) 482 (1845); Moore v. Gennett, 2 Tenn. Ch. 375 (1875); Husband v. Linehan, 168 Ky. 
304, 181 S.W. 1089 (1916); Rest., Conflict of Laws §§ 53(3), 262(3) (1934); 2 Beale, Conflict 
of Laws 984-985 (1935); Stumberg, Conflict of Laws 338 (1937). Contra: London, Paris & 
American Bank v. Aronstein, 117 Fed. 601 (C.C.A. oth 1902). 

7 Shaw v. Goebel Brewing Co., 202 Fed. 408 (C.C.A. 6th 1913); Boyette v. Preston Motors 
Co., 206 Ala. 240, 89 So. 746 (1921); Masury v. Ark. Nat. Bank, 87 Fed. 381 (E.D. Ark. 1898), 
reversed on other grounds, 93 Fed. 603 (C.C.A. 8th 1899). 

77 Shaw v. Goebel Brewing Co., 202 Fed. 408 (C.C.A. 6th 1913). 

7 Disconto-Gesellschaft v. U.S. Steel Corp., 267 U.S. 22 (1924). 


7 2 Beale, Conflict of Laws 888-890 (1935). See Canadian Southern Ry. Co. v. Gebhard, 
109 U.S. 527 (1883). 
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signment in the Belmont case was that of sole shareholder in the Russian corpor- 
ation. Subject to claims of creditors, the United States would recover the whole 
amount of the deposit made by the corporation in New York. The implication 
of the theory that the Soviet Union acquired the shares of Russian corporation 
have been disregarded by all the Russian cases, though it has been admitted 
that the decrees had that effect among others.*° The fact that many lines of 
business were “nationalized’”** by the Soviet government lends credence to 
the theory, because to own the stock is to control the corporations. 

But except as to chattels subjected to confiscation in the Soviet Union and 
subsequently brought out, the old slogans of defeated comity and victorious 
public policy have in fact ruled the cases.*? The harsh injustice of uncompen- 
sated confiscation is granted, but the courts might more cogently have arrived 
at much the same result if they had faced more of the problems. 


II 


The strong feelings about confiscation undoubtedly also led to a judicial 
readiness to find that the Russian corporations were not dissolved by the Rus- 
sian decrees in 1918. The most apparent means of defeating the claims of the 
Russian corporations was to show the corporations did not exist for purposes 
of suing and being sued in the forum. But the arguments employed by the 
corporations to show their continued existence in spite of the Soviet dissolution 
decrees were eminently successful. It was contended in many courts of the 
world that Russian corporations had corporate existence after the Soviet dis- 


solution decrees because the Soviet Union was not recognized politically. This 
argument was successful before all courts which entertained the question,* 


8° Russian C. and I. Bank v. Comptoir d’Escompte de Mulhouse, [1925] A.C. 112, 121, 124. 


8: Wohl, The Nationalization of Joint-Stock Banking Corporations in Soviet Russia, 75 
U. of Pa. L. Rev. 385, 527, 622 (1927). 


$2 Borchard, Confiscations: Extraterritorial and Domestic, 31 Am. J. Int. Law 675 (1937). 


83 England: Non-recognition caused a British court to behave as though nothing happened 
in Russia, 1917-1921, Luther v. Sagor, [1921] 1 K.B. 456, until recognition compelled reversal 
of the same case. Luther v. Sagor, [1921] 3 K.B. 532. 

France: Prior to recognition, Russian corporations could be sued in French courts, Societé 
Sago v. Société Russe de Transport et d’Assurance, Trib. Comm. Seine, Nov. 3, 1923, 54 
Clunet 349; Société X v. Banque Y. Trib. Comm. Seine, Nov. 29, 1923, 54 Clunet 350, and 
Soviet decrees were ignored. Hornstein v. Banque Russo-Asiatique, Trib. Comm. Seine 
April 15, 1924, 54 Clunet 1075; Bounatian v. Société Optorg, Trib. Civ. Seine, Dec. 12, 1923, 
51 Clunet 133. 

United States: The effect of non-recognition upon the standing of the Soviet government 
was severe; it had no capacity to sue, The Rogdai, 278 Fed. 294 (N.D. Cal. 1920) and 279 Fed. 
130 (N.D. Cal. 1920); The Penza, 277 Fed. 91 (E.D. N.Y. 1921); R.S.F.S.R. v. Cibrario, 235 
N.Y. 255, 139 N.E. 259 (1923); or be sued, Wulfsohn v. R.S.F.S.R., 234 N.Y. 372, 138 N.E. 
N.E. 24 (1923); and must helplessly observe representatives of the government it succeeded 
recover a public claim. Lehigh Valley R. Co. v. State of Russia, 21 F. (2d) 396 (C.C.A. 2d 
1927). But the effect of non-recognition on private litigation was mitigated by judicial recog- 
nition of political and economic realities within Soviet territory, Banque de France v. Equita- 















NOTES 291 
except the highest Swiss court,*4 holding, despite non-recognition of the Soviet 
Union, that a Russian corporation no longer existed in Switzerland. 

Political recognition of the Soviet Union by most countries subtracted one 
argument from a multitude against application of the Soviet dissolution decrees 
to Russian corporations. The English courts discovered by inspection of the 
relevant Soviet decrees that Russian corporations were not dissolved but only 
liquidated and therefore existent.*s Subsequently, they reached the same result 
by attributing the existence of Russian corporations to registration of branch 
offices under the Companies Act.** The French courts invented certain require- 
ments*? for the establishment of a de facto corporate domicil in France.** Simi- 
larly, a German court in 1925 held a Russian bank was a juristic person in 


ble Trust Co., 33 F. (2d) 202 (C.C.A. 2d 1929); Salimoff v. Standard Oil Co., 262 N.Y. 220, 
193 N.E. 679 (1933); contra, Bourne v. Bourne, 209 App. Div. 419, 204 N.Y. Supp. 866 (1924). 
Generally, the American courts attributed existence to Russian corporations on grounds other 
than non-recognition, P.M.K. Bank v. National City Bank, 253 N.Y. 23, 170 N.E. 479 (1930); 
cf. Russian Reinsurance Co. v. Stoddard, 240 N.Y. 149, 147 N.E. 703 (1925), and so recogni- 
tion in 1933 did not affect the result. Vladikavkazsky Ry. Co. v. New York Trust Co., 263 
N.Y. 369, 189 N.E. 456 (1934). But cf. Doughtery v. Eq. Life Assur. Soc., 266 N.Y. 71, 193 
N.E. 897 (1934). 

84 Banque Internationale de Commerce de Petrograd v. Hausner, Trib. Fed., Oct. 10, 
1924, 52 Clunet 488. 


8s Russian C. and I. Bank v. Comptoir d’Escompte de Mulhouse, [1925] A.C. 112; Banque 
Internationale de Commerce de Petrograd v. Goukassow, [1925] A.C. 150; Sea Insurance Co. 
v. Russia Ins. Co., [1924] Lloyd’s L. Rep. 308; Woronin v. Huth & Co., unreported K.B.D. 
decision, 55 Clunet 756 (1928). But cf. Lazard Bros. and Co. v. Midland Bank, Ltd., [1933] 
A.C. 289. 

English courts admitted confiscations had occurred in Russia, White v. Eagle S. and B. 
Dominion Ins. Co., 127 L.T. 571, 38 T.L.R. 616 (1922), but were troubled by the concession 
theory of corporate existence giving autocratic power of life and death over corporations to the 
state of incorporation. Russian and English Bank v. Baring Bros., 146 L.T. 424 (1932). 


86 Section 274, Companies Act (1908), 8 Edw. VII, c. 69, § 274. Employers Liability Assur. 
Corp. v. Sedgwick, Collins & Co., [1927] A.C. 95; Sabatier v. Trading Co., [1927] 1 Ch.D. 495. 
Later, Russian corporations were held to exist for purposes of winding up under the Companies 
Act of 1929, 19-20 Geo. V.c. 23, § 338(2). Im re Russian Bank for Foreign Trade, [1933] Ch. D. 


745. But Russian corporations do not exist for the purpose of stockholders’ suit. Russian and 
English Bank v. Baring Bros., 146 L.T. 424 (1932). 


87 The corporation must show retention of its powers to sue in French courts, Banque In- 
dustrielle de Moscou v. Banque de Pays du Nord, Trib. Civ. Seine, May 21, 1924, 54 Clunet 
350, authorization of their representatives, Kamenka v. Cahn, Trib. Comm. Seine, Jan. 11, 
1927, 54 Clunet 362, and a transfer to France in conformity to Art. 420, Code Civ. de Proc. 
Société v. Banque Russe, Trib. Comm. Seine, Nov. 26, 1925, 54 Clunet 354; Krivitzky v. 
Banque Russe, Trib. Comm. Seine, Nov. 19, 1927, 55 Clunet 132; Karagoulian v. Banque 
Russe pour le Commerce et |’Industrie, Cour de Paris, May 17, 1927, 55 Clunet 131. 

8§ Banque Russo-Asiatique, Trib. Civ. Seine, Mar. 23, 1925, 54 Clunet 352; Banque Russe 
pour le Commerce Etranger, Trib. Civ. Seine, May 3, 1926, 54 Clunet 358; Zélenoff v. Banque 
de Commerce de Sibérie, Cour d’Appel de Paris, Jan. 31, 1928, 55 Clunet 629; Cie. v. Société 
d’Assurance Y, Trib. Comm. Seine, May 1, 1925, 54 Clunet 353; Banque de Sibérie v. Vairon 
et Cie., Cour de Bordeaux, Jan. 2, 1928, 56 Clunet 115, Cour de Cass., July 29, 1929, 57 Clunet 
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Germany for the purpose of garnishing its debtor, but later reversed the same 
case.*9 

American courts have endowed internationally foreign corporations with 
new life at the instance of American creditors in spite of dissolution by the 
recognized government of the corporate domicil.% Dissolution by an unrecog- 
nized government, like the Soviet Union until 1933, has not disturbed the 
standing of Russian corporations before the courts in the United States if 
properly pleaded.” Their existence has been justified by various legal plati- 
tudes. For example, the assertor of the nonexistence of a Russian corporation 
may be estopped by his behavior in having treated it as a corporate entity.% 
Or conceding—without considering the legal difficulties—corporate existence 
in the forum to Russian corporations, some courts refer to the extraterritorial 
impotency®” of the Soviet dissolution decrees resulting from non-recognition 
of the Soviet Union by the United States.®’ Or they refer to the repugnance 
of the decrees to the public policy of the forum.” On the other hand, the exis- 
tence of Russian corporations in the forum has been admirably sustained by 
sheer judicial ingenuity. Mr. Justice Cardozo in P.M.K. Bank v. National City 


680; National City Bank v. Société Renault Russe, Trib. Comm. Seine, July 12, 1929, 56 Clun- 
et 1122, 57 Clunet 400. 

If the Russian corporation could not show a de facto corporate domicile its existence was 
termed “precarious,” Banque Générale v. Jaudon, Trib. Civ. Seine, Dec. 23, 1924, 52 Clunet 
419, and under an ordinance of Nov. 29, 1924, see 52 Clunet 531 for text, its liquidation was 
compulsory. Cie. Nord de Moscou v. Phénix Espagnol, Trib. de Paris, June 13, 1928, 56 Clunet 
119; Vlasto v. Banque Russo-Asiatique, Trib. Comm. Seine, April 26, 1922, 50 Clunet 933. 


89 Ginsberg v. Deutsche Banque, K.G. Berlin, Mar. 3, 1925, 10 Ostrecht 163, reversed, 
Juristische Wochenschrift 1232 (1928), cited by Nebolsine, The Recovery of the Foreign As- 
sets of Nationalized Russian Corporations, 39 Yale L. J. 1130, 1144-45, n. 42-45 (1930). 


%° Hamilton v. Accessory Transit Co., 26 Barb. (N.Y.) 46 (1857); Mitchell v. Banco de 
Londres y Mexico, 192 App. Div. 720, 183 N.Y. Supp. 446 (1920); Issaia v. Russo-Asiatic 
Bank, 266 N.Y. 37, 193 N.E. 543 (1934) as interpreted in Issaia v. Russo-Asiatic Bank, 155 
Misc. 495, 499-500, 280 N.Y. Supp. 735, 739-741 (1935). 


* P.M.K. Bank v. National City Bank, 253 N.Y. 23, 170 N.E. 479 (1930); see Fletcher, 
Cyc. Corp. § 8581 (1933). A dissolved Russian corporation, however, may not be capable of 
making an effective assignment. Severnoe Securities Corp. v. London & Lancashire Ins. Co., 
255 N.Y. 120, 174 N.E. 299 (1931). 

# Gumoens v. Equitable Trust Co., 201 N.Y. Supp. 96 (Sup. Ct. 1923). 


93 Joint Stock Co. of Volgakama Oil & Chem. Factory v. National City Bank, 240 N.Y. 
368, 148 N.E. 552 (1925), Wulfsohn v. Russo-Asiatic Bank, 11 F. (2d) 715 (C.C.A. oth 1926). 

% Hennenlotter v. Norwich Union Fire Ins. Society, 124 Misc. 626, 207 N.Y. Supp. 588 
(1924); First Russian Ins. Co. v. Beha, 240 N.Y. 601, 148 N.E. 722 (1925). 

95 James & Co. v. Rossia Ins. Co. of America, 247 N.Y. 262, 160 N.E. 364 (1928); Russian 
Reinsurance Co. v. Stoddard, 240 N.Y. 149, 147 N.E. 703 (1925). 

9% James & Co. v. Second Russian Ins. Co., 239 N.Y. 248, 146 N.E. 369 (1925); Joint Stock 
Co. of Volgakama Oil & Chem. Factory v. National City Bank, 240 N.Y. 368, 148 N.E. 552 
(1925); James & Co. v. Rossia Ins. Co., 247 N.Y. 263, 160 N.E. 364 (1928). 
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Bank’ grasped the presumption of continued corporate existence and propped 
it up with a theory of spontaneous corporate existence.®* 

The courts of this country have never been idle in discovering means of 
invigorating corporations which are in de facto dissolution in the state of in- 
corporation.” If dissolution is admitted, a statute or terms of the dissolution 
decree can usually be found to extend its existence for the purpose of suing and 
being sued.?*° 

The ingenuity expended in avoiding a finding of dissolution in the state of 
incorporation or, if found, in avoiding its effect suggests that the theory of 
corporate existence which holds the corporate personality is a revocable con- 
cession from the state’™ is unsatisfactory when the interests of the forum de- 
mand continued existence of a corporation. The theory that an association 
of persons dedicated to certain objects has a natural, spontaneous existence as 
a corporation’™ suits the purposes of capitalistic courts in the Russian cases, 
but involves the inconvenience of determining when such a corporation begins 
and ends existence which are not found in the more arbitrary concession theory; 
if the theory of spontaneous existence were put in general use the difficulties 
would multiply. Would families, football teams, and political parties be corpor- 
ations? The United States Supreme Court has long embraced the concession 
theory of corporate existence,’* and its latest expression on the question of 
corporate dissolution expressly adopts that theory.’** Adversaries of Russian 
corporations challenging their existence had strong arguments of authority and 
convenience, but met with failure. There is no suggestion in the cases that 


states might have absolute power to create but not necessarily to destroy cor- 
porations. 
Perhaps the corporate fiction in the Russian cases has been overemphasized 


97 253 N.Y. 23, 170 N.E. 479 (1930). 

98 See note 102, infra. 

%” Brock v. Poor, 216 N.Y. 387, 111 N.E. 229 (1915); Speer v. Colbert, 200 U.S. 130 (1905); 
Folger v. Columbia Ins. Co., 99 Mass. 267 (1868), aff’d 20 Wall. (U.S.) 1 (1873). 

w Kelly v. Int’l. Clay Products Co., 291 Pa. St. 383, 140 Atl. 143 (1928); Lycoming Fire 
Ins. Co. v. Langley, 62 Md. 196 (1884); DeWitt Shoe Co. v. Mills, 224 Ala. 500, 140 So. 578 
(1932); Hunt v. Columbian Ins. Co., 55 Me. 290 (1867); 16 Fletcher, Cyc. Corp. § 8169 (1933). 

rot Dewey, The Corporate Legal Personality, 35 Yale L. J. 655, 666-669 (1926); Cleveland, 
Status in Common Law, 38 Harv. L. Rev. 1074, 1087-1090 (1925); Machen, Corporate Per- 
sonality, 24 Harv. L. Rev. 253, 257, 360-362 (1911); Young, The Legal Personality of a For- 
eign Corporation, 22 Law Q. Rev. 178 (1906); 3 Maitland, Collected Papers 308-314 (1911); 
6 Encyc. Soc. Sci. 354-358 (1931). 

#2 Radin, The Endless Problem of Corporate Personality, 32 Col. L. Rev. 643 (1932); 
Dewey, The Corporate Legal Personality, 35 Yale L. J. 655, 658, 670-673 (1926); Dicey, Law 
and Opinion in England 153 (1905); 17 Harv. L. Rev. 511, 513 (1904); Laski, The Personality 
of Associations, 29 Harv. L. Rev. 404 (1916); 3 Maitland, Collected Papers 314-319 (1911). 

703 Bank of Augusta v. Earle, 13 Pet. (U.S.) 519 (1839). 

04 Chicago Title & Trust Co. v. Forty-One Thirty-Six Wilcox Bldg., Corp., 58 S. Ct. 125 
(1937). 
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by excursions of the courts into theories of corporate existence. The real prob- 
lem was to provide groups of expropriated individuals a convenient method of 
suing for their property abroad. They were permitted to use the corporation 
as plaintiff and defendant as a procedural device in the forum for the con- 
venience of both court and parties. These cases may indicate that the nature 
of the corporate entity, when it is a question of suing or being sued as dis- 
tinguished from a question of limited liability, is merely a question of pro- 
cedure, and hence, under the old formula of the conflict of laws, is to be deter- 
mined by the law of the forum.’ 


III 


With all doubts about the effect of the Soviet confiscation and dissolution 
decrees on Russian corporate property recoverable abroad resolved in favor 
of those claiming under the Russian corporations by the courts of the world, 
the importance of the executive agreement in the Belmont case which reached 
a different result cannot be ignored. 

In view of further explanatory memoranda exchanged between the Soviet 
Union and the United States in July, 1936, there is no question but that claims 
based on the confiscation decrees were included in the assignment.?” 

The court took a desirable step beyond the precedents in treating the execu- 
tive agreement as a treaty for the purpose of superseding New York law,?”’ 
because the added sanction to such agreements will facilitate the business of 
the Department of State in the conduct of the foreign affairs of the United 
States.*°* The exclusion, in the Belmont case, of Russian nationals who have 
a claim under the corporation from the use of Federal law as a defense to the 
claim of the United States under the assignment may later be regarded as a 
dictum.’ If not, it modifies a previous decision, Russian Volunteer Fleet ». 
United States,"° which held that the United States cannot under the Fifth 
Amendment confiscate the right to the performance of a contract from alien 
friends without compensation. The position of the alien friends in that case, 
however, is distinguishable from the position of the Russian nationals in the 
Belmont case, because the latter’s own government initiated the confiscation 


15 3 Beale, Conflict of Laws, 1603 (1935); Rest. Conflict of Laws § 588 (1935). 

106 Moscow Fire Ins. Co. v. Bank of New York and Trust Co., 161 Misc. 903, g10-9I1, 
294 N.Y. Supp. 648, 660 (1937). 

*o7 An executive agreement is a treaty for the purpose of direct appeal to the United States 
Supreme Court on a point of construction. Altman & Co. v. United States, 224 U.S. 583 
(1911). 

108 See Moore, Executive Treaties and Agreements, 20 Poli. Sci. Quart. 385 (1905); Garner, 
Acts and Joint Resolutions of Congress as Substitutes for Treaties, 29 Am. J. Int. Law 482 
(1935). 

109 Claimants who are Russian nationals were not before the court. 301 U.S. 324, 332 
(1937). 

10 287 U.S. 481 (1930). 
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to which the United States is a mere auxiliary. Although not expressly men- 
tioned in the Belmont case, it seems likely that non-Russian foreign claimants 
under the Russian corporation will be protected by the Fifth Amendment as 
friendly aliens within the rule of the Russian Volunteer Fleet case. Further, it 
should be noted, that although treaties have been examined and upheld under 
the Federal Constitution,” not one has ever been held unconstitutional. It 
remains, however, to see how far this judicial patience can be pushed."*3 Con- 
ceivably, the Belmont case opens a novel field of power to the executive depart- 
ment of the United States through the use of executive agreements and treaties, 
a field that has long been subject to the speculations of law writers.™ 

The necessity of forbidding palpably unconstitutional acts has sometimes 
been evaded by the Supreme Court by refuge in the doctrine of political ques- 
tions,"*5 but this doctrine was not relied on in the Belmont case. The doctrine 
has been applied only to the negotiation,™® violation,"’ and termination," of 
treaties, not to their domestic effect in the United States, although treaties, 
conventions, protocols, and executive agreements are the final products of the 
higher politics. 

™ Missouri v. Holland, 252 U.S. 416 (1919); United States v. Winans, 198 U.S. 371 (1904); 
United States v. Reid, 73 F. (2d) 153 (C.C.A. oth 1934). 

A treaty that would be unconstitutional if it were a statute is not unconstitutional. United 


States v. Thompson, 258 Fed. 257 (E.D. Ark. 1919); United States v. Reid, 73 F. (2d) 153 
(C.C.A. oth 1934). 


™2 A treaty has never been declared unconstitutional. Field, Doctrine of Political Ques- 
tions, 8 Minn. L. Rev. 485, 489, n. 21 (1924). 

3 See DeGeofroy v. Riggs, 133 U.S. 258, 267 (1889); Asakura v. Seattle, 265 U.S. 332. 341 
(1923); The Cherokee Tobacco, 11 Wall. (U.S.) 616, 620-621 (1870), for dicta asserting treaties 
can be held unconstitutional. 

4 Dowling, Cas. on Const. Law 391, n. 2 (1937). 

“s Luther v. Borden, 7 How. (U.S.) 1 (1849). 

46 Doe v. Braden, 16 How. (U.S.) 635 (1853). 

"7 Taylor v. Morton, 2 Curt. (U.S. C.C.) 454, 461, aff'd 2 Black (U.S.) 481 (1862); Ware v. 
Hylton, 3 Dall. (U.S.) 199, 260 (1796). 

"8 Ware v. Hylton, 3 Dall. (U.S.) 199, 261 (1796). 

"9 Field, The Doctrine of Political Questions in the Federal Courts, 8 Minn. L. Rev. 48s, 
486-490 (1924). Cf. Cherokee Nation v. State of Georgia, 5 Pet. (U.S.) 1 (1831), and Finkel- 
stein, Judicial Self-Limitation, 37 Harv. L. Rev. 338, 351-352 (1924). Jurisdiction in that case, 
however, was denied because the Cherokee Nation was not a foreign state and therefore was 
not a proper party. Chief Justice Marshall expressly left undecided the question whether the 
equitable relief demanded “savours too much of the exercise of political power to be within the 
proper province of the judicial department.” 5 Pet. (U.S.) 1, 20 (1831). 
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Banks and Banking—Accommodation Paper—Right of Receiver To Recover on 
“Window Dressing” Bond—{Federal].—A bank’s officer persuaded the general agent 
of the defendant to issue security bonds which were to be shown as collateral for several 
worthless loans, so that the loans would pass inspection of the bank commissioners. 
No premiums were paid, and the officer gave the general agent letters releasing the de- 
fendant from liability. The examiners permitted the bank to remain open and several 
large deposits were made in partial reliance upon the apparent security of the loans. 
The bank became insolvent and the receiver brought this action to recover on the 
bonds after default of the loans. On appeal from a judgment for the defendant, held, 
affirmed. The receiver is subject to all defenses available against the bank. Deitrick v. 
Standard Surety and Casualty Co.* 

The receiver of an insolvent bank is its “statutory assignee”? and represents both 
creditors and stockholders.’ He is usually* appointed by the Comptroller of Currency 
for national banks,’ or by the superintendent of banking for the state banks.* The 
prevalent maxim in respect to the power of a receiver is that “he stands in the shoes of 
the bank.”’’ A line of federal cases,* which follow Rankin v. City Nat'l. Bank® have held 
that there is no exception to this general doctrine in situations similar to the instant 
case. Hence, since the bank is bound by the acts of its officers,'® a third person, whose 
fraudulent “window dressing” bonds have made possible a deception of the examiners 
and creditors of a bank, can invoke the defense of either lack of consideration or a col- 
lateral contract granting release from liability, in an action by the receiver on the 
bonds. Although the generalization, upon which the Rankin case is based, that the 


1 90 F. (2d) 862 (1937), cert. granted, 58 S. Ct. 143 (1937). 

2 Kennedy v. Gibson, 8 Wall. (U.S.) 498, 506 (1869); Hazen v. Hardee, 78 F. (2d) 230, 232 
(App. D.C. 1935). 

3 Braver, Liquidation of Financial Institutions § 1068 (1936); 9 Zollmann, Banks and Bank- 
ing § 6317 (1936). 

4 King v. Pomeroy, 121 Fed. 287 (C.C.A. 8th 1903) (exception in case of voluntary liquida- 
tions). 

5 19 Stat. 63 (1876), 12 U.S.C.A. §§ 191, 192 (1936). 

6 See Ill. Rev. Stat. 1937, c. 164, § 11; Throckmorton’s Ohio Code 1936, § 710-88(a); 
Cahill’s Cons. L. N.Y. 1930, c. 3, § 62. 


7 Lincoln Joint Stock Land Bank v. Barlow, 217 Iowa 323, 251 N.W. 501 (1933) (trust 
agreement); Campbell v. Vining, 101 Fla. 939, 133 So. 555 (1931) (mortgage transaction); 
Braver, op. cit. supra note 3, § 1069. 


8 Andresen v. Kaercher, 38 F. (2d) 462 (C.C.A. 8th 1930); Peterson v. Tillinghast, 192 
Fed. 287 (C.C.A. 6th 1911); Cutler v. Fry, 240 Fed. 238 (D.C. Kan. 1915). But see Pauly v. 
O’Brien, 69 Fed. 460 (C.C. Cal. 1895). 

9 208 U.S. 541 (1908). 

t© Braver, op. cit. supra note 3, § 1123. 
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receiver acquires no greater rights than the bank,™ has been applied in the fraudulent 
accommodation note cases, the courts have recognized exceptions to its universal ap- 
plication, and have allowed the receiver to recover in situations where it is at least 
doubtful that the bank could have recovered. Thus, where the bank has acquired de- 
posits by wrongful pledging of securities, the receiver can demand the return of the 
securities without restoring the deposits.* In cases where stock has been sold for less 
than par, the receiver can demand the unpaid balance," although it seems possible in 
this situation that a minority stockholder could also, through action in the name of the 
corporation, force the payment of the balance. 

In contrast to this federal authority there is general unanimity in the state supreme 
courts,"4 supported by some Federal decisions,’ that where a third party’s fraudulent 
bonds have induced creditors’ reliance, there is an exception to the doctrine that the 
receiver stands in the position of the bank. These courts allow the receiver recovery 
in an action on the bonds. In clothing their decisions in familiar legal concepts, the 
courts occasionally speak as though the bank itself, as a solvent corporation, might 
have recovered. Thus, some of these courts base their conclusions on finding what they 
call sufficient consideration to support the contract;*’ others find the bank was not the 
“accommodated party.”** A few courts have felt that the proper legal concept for 
disallowing the maker’s defense could be found in the “parol evidence rule.”"9 If the 
bank, however, rather than the receiver, were to bring the action, it seems unlikely 
that the courts would employ these concepts to allow the bank recovery, since there 
was no quid pro quo and the officer in granting release from liability by the collateral 
contract would be considered to have bound the bank.** Two Illinois decisions have 
held that the receiver “when attempting to marshall the assets of such bank for the 


™ 208 U.S. 541, 546 (1908). 

" “Tt is the duty of the receiver of an insolvent corporation to take steps to set aside trans- 
actions which fraudulently or illegally reduce the assets available for the general creditors, even 
though the corporation itself was not in a position to do so,” Brandeis, J., in Texas & P. Ry. v. 
Pottorff, 291 U.S. 245, 261 (1933). See also City of Marion v. Sneeden, 291 U.S. 262, 272 
(1933); Granzow v. Village of Lyons, 89 F. (2d) 83 (C.C.A. 7th 1937); Queenan v. Mays, 90 
F. (2d) 525 (C.C.A. roth 1937); Ross v. Lee, 15 F. Supp. 972 (Fla. 1936). 

"3 39 Harv. L. Rev. 757 (1926). 

™4 Niblack v. Farley, 286 Ill. 536, 122 N.E. 160 (1919); Lyons v. Benney, 230 Pa. 117, 79 
Atl. 250 (1911); Hurd v. Kelly, 78 N.Y. 588 (1879); see also notes 17-19, 21, 22. 

*s Pauly v. O’Brien, 69 Fed. 460 (C.C. Cal. 1895); Lyons v. Westwater, 181 Fed. 681 (C.C.A. 
3d 1910). 

6 Deitrick v. Standard Surety & Casualty Co., 90 F. (2d) 862, 865 (1937); 9 Zollmann, op. 
cit. supra note 3, § 6294; Braver, op. cit. supra note 3, § 1107. 

'7 Union Bank of Brooklyn v. Sullivan, 214 N.Y. 332, 108 N.E. 558 (1915) (stockholder’s 
interest in bank); Prudential Trust Co. v. Moore, 245 Mass. 311, 139 N.E. 645 (1923) (direc- 
tor’s desire to keep bank open); Best v. Thiel, 79 N.Y. 15 (1874) (deemed real consideration). 

8 Neal v. Wilson, 213 Mass. 336, 100 N.E. 544 (1913); Smouse v. Waterloo Savings Bank, 
198 Iowa 306, 199 N.W. 350 (1924). See also, Lyons v. Westwater, 181 Fed. 681 (C.C.A. 3d 
1910). 

1? Dominion Trust Co. v. Ridall, 249 Pa. 122, 94 Atl. 464 (1915); 38 Harv. L. Rev. 239, 
240 (1924); 5 Chamberlayne, Evidence § 3553 (1916). 
2° Braver, op. cit. supra note 3, § 1123. 
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benefit of its creditors is in law an innocent holder of such assets” and, therefore, the 
defense of the third party available against the bank would not run against the re- 
ceiver. A majority of the state courts have avoided this fiction and the difficulties of 
the other concepts by basing their decisions on estoppel.*? This principle, wnich seems 
more clearly to explain what the courts are actually doing, is that a party to a fraud 
perpetrated against the bank examiners and the creditors is estopped from alleging 
lack of consideration, release from liability and illegal contract. 

The reasoning and result of these cases employing estoppel are in keeping with de- 
mands of public policy*’ that neither bank examiners nor creditors should be victims 
of fraudulent arrangements with outsiders. Even the federal courts allow receivers to 
recover against officers and directors*4 whose fraudulent acts were detrimental to cred- 
itors. There seems to be little justification for a limitation in suits against the officers’ 
co-tort feasors.*s Yet the court in the instant case, invoking the principle of stare de- 
cisis, allows one who has made the fraud possible to go with impunity. 


Constitutional Law—Municipalities—Minimum Wage Law for Firemen—{Illinois]. 
—The Illinois “Firemen’s Minimum Wage Act’’ provides that the salary to be paid 
regular firemen in any municipality having a population of more than 25,000, but less 
than 150,000 inhabitants shall be not less than $175.00 per month. A petition for 
mandamus was filed on the relation of the active members of the fire department of 
the city of Springfield to compel the city of Springfield and certain of its officers to pay 
the amounts required by the act and to levy taxes for that purpose. The defendants 
contended that the act was unconstitutional in that it was special legislation,? and it 
created a corporate debt of the city without its consent, and that the act is incomplete 


and in conflict with existing statutes. On appeal from a judgment and orders granting 
the petition, held (one dissent), affirmed. People ex rel. Moshier v. City of Spring field. 
The decision in the instant case destroys most of the few remaining vestiges of 


* Harwick v. Davis, 220 Ill. App. 40, 45 (1920); Mueller v. Novak, 251 Ill. App. 262 (1929). 


2 See cases cited in note 15 supra; State Bank of Pittsburg v. Kirk, 216 Pa. 452, 65 Atl. 
932 (1907); Golden v. Cervenka, 278 Ill. 409, 427, 116 N.E. 273, 281 (1917); Engen v. Mattleys, 
50 N.D. 487, 196 N.W. 550 (1923). 

23 “The business of banking is affected with public interest” (German-American Finance 
Corp. v. Merchants’ & Manufacturers’ State Bank, 177 Minn. 529, 535, 225 N.W. 891, 893 
(1929)), since “public faith, credit and honesty in business transactions are a bank’s main 
assets’ (Cedar State Bank v. Olsen, 116 Kan. 320, 323, 226 Pac. 995, 997 (1924)). 


24 Bowerman v. Homner, 250 U.S. 504 (1919) (for violation of common law duty); Bates v. 
Dresser, 251 U.S. 524 (1920) (for failure to catch embezzling cashier); Freeman v. Jackson, 227 
Fed. 688 (D.C. Ga. 1915) (for disregard of duties); Fed. Reserve Bank of Kansas City v. 
Omaha Nat’l. Bank, 45 F. (2d) 511, 518 (C.C.A. 8th 1930) (for fraudulent handling of funds). 


*s The problem as to whether or not notice to the general agent with “apparent authority” 
was notice to the defendant surety company was not discussed by the court. 


Til. Rev. Stat. 1937, c. 24, § 860(c)(d). 
? See Ill. Const. 1870, Art. IV, § 22. 


3 See Ill. Const. 1870, Art IX, § 10. 
4 Sup. Ct. Ill., Dec. 22, 1937. Not yet reported. 
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“home rule’’s in Illinois.6 Some measure of “home rule” was thought to have been 
guaranteed by the constitutional provision that ‘““The General Assembly shall not im- 
pose taxes upon municipal corporations, or the inhabitants or property thereof, for 
corporate purposes.” If fire departments were engaged in “corporate purposes” with- 
in the meaning of this provision, then the act should be invalid thereunder, even 
though no tax were placed upon the municipality, for it has repeatedly been held that 
the creation of a debt which must be discharged by the levy of a municipal tax is the 
same as a direct imposition of a tax.* In defining fire protection as a “governmental” 
function, the court relied upon authority making the distinction between “govern- 
mental” and “corporate”’ functions to define the tort liability of municipalities.» The 
policy upon which that distinction is expressly based, to limit municipal liability for 
tort,° seems wholly inapplicable. Since the factors which should determine the amount 
of wage to be paid—the financial ability of the cities, the labor available, the cost of 
living, the nature of the work and the risks attendant upon it—seem to vary, not with 
the population of the municipalities, but with the peculiar characteristics of the com- 
munity in which each municipality is located," it would seem that the classification of 
cities according to population might conceivably have been held unreasonable."* The 
desirability of “home rule,’ however, seems more properly a question of politics than 
judicial decision; so if its abolition were the only objection to the result in the instant 
case, the legislative determination might well be left undisturbed. 

If the act is held constitutional only in its application to the facts of the instant case, 
perhaps no other objection may yet be raised, for the court found that the financial 
condition of the city of Springfield enabled it to make the wage payments required. 
Among the other cities covered by the act, however, few will be able practically to ful- 


5’ The court stated: ‘The legislature, therefore, may compel a municipal corporation to 
perform any duty which relates to the general welfare and security of the state although the 
performance of the duty will create a debt to be paid by local taxation.” 


6 Except that which was guaranteed to the city of Chicago by the 6th amendment of 1904. 
See Ill. Const. 1870, Art IV, § 34. 


7 Ill. Const. 1870, Art. IX, § 10. 


® Morgan v. Schusselle, 228 Ill. 106, 81 N.E. 814 (1907); People v. Block, 276 Ill. 286, 114 
N.E. 527 (1916). 


® Wilcox v. City of Chicago, 107 Ill. 334 (1883); Miralgo Corp. v. Village of Kenilworth, 
2go Ill. App. 230, 7 N.E. (2d) 602 (1937); Roumbos v. City of Chicago, 332 Ill. 70, 80, 163 N.E. 
361, 365 (1928). See also Gebhardt v. Village of La Grange Park, 354 Ill. 234, 188 N.E. 372 
(1933). 

r° “The reason for adherence to the distinction, notwithstanding the difficulty of stating a 
definite rule which may be generally applied, is the public danger that in this class of cases 
liability of the municipality would impose upon the taxpayers damages which might prove so 
onerous as to destroy the municipality itself.” Miralgo Corp. v. Village of Kenilworth, 290 IIl. 
App. 230, 242, 7 N.E. (2d) 602, 607 (1937) (italics added). See also Wilcox v. City of Chicago, 
107 Ill. 334, 339 (1883); Roumbos v. City of Chicago, 332 Ill. 70, 81, 163 N.E. 361, 366 (1928). 


= Thus, for example, the cost of living may be higher in a municipality near a great urban 
center than in a larger municipality located in a rural area. See Matthews, The Minimum 
Wage Law for Policemen and Firemen, 16 Ill. Mun. Rev. 202 (1937). 


" Thus, special legislation in violation of Ill. Const. 1870, Art. IV, § 22. 
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fill its requirements.‘3 Those cities are limited in their total general tax levy" and in 
the amount of their bonded indebtedness. It is a matter of common knowledge that 
many cities have reached those limits. Only two possible means of raising the money 
exist: (1) referendum increase of the general tax rate from 66% to 87} cents on 
the one hundred dollar valuation,” and (2) referendum adoption of the “Fire Protec- 
tion Tax Act”*? which empowers the municipality to levy a special tax of two mills on 
the dollar. Adoption of both of these measures might be insufficient in many cases, 
and the practical impossibility of securing the adoption of both or either is apparent. 
The General Assembly recognized that impossibility and passed a bill, companion to 
the minimum wage bill and introduced by the same members, increasing the authorized 
general tax levy in the municipalities affected from 66% to 90 cents on the one hun- 
dred dollar valuation.*® After adjournment of the legislature the tax increase bill was 
vetoed by the governor, while the minimum wage bill was permitted to become a law. 
To hold that the distinction between “governmental” and “corporate” functions 
drawn in the municipal tort cases*® may properly be applied to uphold the minimum 
wage act in its application to these cities, unable to meet its requirements, would be a 
blind adherence to a most crude concept, for the policy which urges the extension of 
the “governmental” category in the tort cases," equally demands its limitation in this 
application. Since the limits placed upon the levying of taxes and borrowing of money 
make it impossible for some cities to comply with the act, it should be held invalid as 
applied to them,?? as inconsistent and repugnant to the existing statutory circumscrip- 
tion of municipal tax levies.?3 

If, however, the wage act is later held invalid as applied to any of the cities, then it 
would seem that it should be held unconstitutional as applied to all of them, as an 
unreasonable classification,*4 based only on the ability to pay. This situation, in which 

*3 See Matthews, op. cit. supra note 11. 

4 The total general tax levy is limited to 66} cents on one hundred dollar valuation, ex- 
cept that by referendum it may be increased to 87} cents. Ill. Rev. Stat. 1937, c. 24, 123. 

8 The bonded indebtedness may not exceed 5% of the taxable property in the municipality. 
Ill. Rev. Stat. 1937, c. 24, J 65.4. 

16 See note 15 supra. 

7 Til. Rev. Stat. 1937, c. 24, § 838(a)(b). 

*8 A further burden was imposed at the same time by the enactment of the ‘‘Policemen’s 
Minimum Wage Act,” providing for the same salaries for policemen. Ill. Rev. Stat. 1937, c. 
24, | 860(a)(b). 

It has been suggested that the increase in payroll caused by these two acts would in some 
cases exceed the entire corporate tax. Matthews, op. cit. supra note 11. 

9 House Bill 271, 6oth Gen. Ass., State of Ill. See Legislative Synopsis and Digest, no. 20, 
p. 285 (1937). 

2° See cases cited in note 9 supra. # See note 10 supra. 

2 To uphold the act as applied to these cities, merely denying the mandamus against them 
on the ground that compliance therewith would be impossible, would leave an impasse. 

23 See People v. Bd. of Election Comm’rs, 343 Ill. 66, 174 N.E. 840 (1931) (statute held in- 
valid because it required election commissioners to hold an election within one week of another, 
which was shown to be practically impossible); People v. Sweitzer, 266 Ill. 459, 107 N.E. 902 
(1915); People v. Emmerson, 323 Ill. 561, 154 N.E. 474 (1926). 

24 See note 12 supra. 
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the act has been held valid as applied to one city, should be held invalid as applied to 
another, and eventually be held wholly invalid, can be remedied by a reversal on re- 
hearing or modification or repeal by the legislature. A desirable result might be reached 
by passing, and allowing to become law, an amendment incorporating a sufficient tax 
increase authorization and making the act as amended subject to local option referen- 
dum. If, however, views on the undesirability of “home rule” have become so firmly 
entrenched that the realities of the problem are overlooked by the court and the legis- 
lature, the municipal composition of indebtedness chapter’s of the National Bank- 
ruptcy Act may have become eminently useful. 


Damages—Assault—Recovery for Wrongful Revocation of License—{Australia].— 
The plaintiff, having bought a ticket in the customary manner, was admitted as a 
spectator on the defendant’s land where races were being run. Shortly thereafter 
employees of the defendant requested him to leave, and on his refusal to do so, put 
him out, using no more force than was necessary. In an action for substantial damages 
for the assault, judgment was given for the defendant. On appeal to the High Court 
of Australia judgment held affirmed. By purchasing the ticket the plaintiff acquired 
nothing but a license to go on the land which was revocable even though given for value. 
Upon revocation of the license the plaintiff became a trespasser and could be ejected 
with reasonable force. Cowell v. The Rosehill Racecourse Lid.* 

There is no doubt that the defendant’s wrongful conduct gives rise to a cause of 
action in favor of the plaintiff. The real problem is whether substantial damages may 
be recovered for the assault or whether recovery should be limited to the price of the 
ticket. The latter result, which is the one reached by the court in the instant case, 
gives the manager of a place of amusement unlimited freedom to eject spectators 
arbitrarily. While it is unlikely that this discretion normally would be abused—be- 
cause of the common desire of proprietors to retain good will—still it is small comfort 
to an individual wrongfully ejected that such things rarely happen. His injuries in 
humiliation, loss of prestige, and even bodily harm if he resisted (and it would not be 
unreasonable for him to think he had the right to do so)? might be very real. On the 
other hand, perhaps absolute discretion as to whom to eject is desirable in that it 
enables the manager to maintain order in his place of amusement without fear of 
“strike” suits. Moreover, it would seem unreasonable to place the burden on the 
proprietor to convince a jury that the ejectment had been for cause. 

The case repudiates the doctrine of Hurst v. Picture Theatres Lid.,3 a decision of the 
English Court of Appeals followed in England and parts of the British Commonwealth 
for over twenty years,‘ which held that a purchaser of a theater ticket acquires a 


5 so Stat. 654 (1937); 11 U.S.C.A. §§ 401-404 (1937), held unconstitutional in Jn re Lind- 
say-Strathmore Irrigation Dist., 5 U.S.L.W. 297 (D.C. Cal., Nov. 13, 1937). 

* 56 C.L.R. 605 (1937). 

2 See Winfield, The Law of Tort, 51 L.Q.R. 257 (1935). 

3[1915] 1 K.B. 1. 


4 Cox v. Coulson, [1916] 2 K.B. 177, 186, Hubbs v. Black, 46 D.L.R. 583, 588, 594 (1918); 


Heller v. Racing Ass’n, [1925] 2 D.L.R. 286, 287; Winfield, 51 L.Q.R. 257 (1935); cf. the Ameri- 
can cases, 30 A.L.R. (1924). 
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right to stay for the whole performance, if he obeys the rules of the management, 
and that he may recover substantial damages for assault if he is ejected without cause. 
The theory of the Hurst decision was that the grant of the privilege of witnessing the 
entertainment, having been purchased for valuable consideration, was irrevocable to 
the extent that the proprietor by his revocation could not make the spectator a tres- 
passer. Hurst’s case has been criticized in several leading texts’ as well as in the instant 
case because of its apparent extension of the doctrine of the irrevocability of a license 
coupled with an interest in land to a license coupled with a contract right only. How- 
ever, on analogy to the doctrine in the field of agency of the irre-ocability of a power 
when given as security even for some interest less than an interest in the res itself, 
the license might be said to be irrevocable here, if it is felt to be a necessary security 
for the licensee’s contract rights. It is indeed questionable whether the defendant 
should, by his own breach of contract, be able to make the plaintiff a trespasser and 
thus legalize a subsequent invasion of the licensee’s person.’ If the fundamental reason 
for allowing a landowner to eject a trespasser is the wrongful act of that trespasser, 
how can we justify the ejection here when it was the owner and not the ticket holder 
who was the wrongdoer?® A distinction might well be made between the instant situa- 
tion, where the ticket holder is already on the land, and that where the ticket holder, 
having been refused admittance, is resisted in his attempt to enter the amusement 
place by force. 

Substantial recovery might be given by way of consequential damages for breach 
of contract. However, the courts are likely to object because of the established rule 
that contract damages must be “such as may fairly and reasonably be considered as 
arising naturally from the breach of contract itself or such as may reasonably be sup- 
posed to have been in the contemplation of the parties at the time they made the 


contract as the probable result of a breach of it.”® In the instant case, Dixon, J., 
disapproving recovery on this ground says, “It was the plaintiff’s legal duty to leave 
the premises after notice that his license to remain was withdrawn, and as the assault 
was the lawful consequence of his failure to do so, it could hardly be called a reasonable 
and probable consequence of the defendant’s breach of contract in withdrawing the 
license.’’*° 


5 7 Holdsworth, Hist. of Eng. Law 328 (1926); Salmond, Torts 263 (8th ed. 1934); Ash- 
burner, Principles of Equity 19 (2d ed. 1923). Cf. Clark, Covenants and Interests Running 
with the Land 40 (1929). “The decision in the Hurst case is to be commended for its treatment 
of the contract as one entire matter not to be divided up into ‘contract’ and ‘license.’ ” 


©: Mechem, Agency § 576 (2d ed. 1914); Rest., Agency §§$ 138, 139 (1933). 

7See Butler v. Manchester, Sheffield and Lincolnshire Ry. Co., 22 Q.B.D. 207 (1888), 
where a passenger was allowed recovery in assault and battery for being ejected from a railway 
train when, having lost his ticket, he refused to pay the conductor in accordance with a rule of 
the company which was printed on the tickets. The court said that since the passenger was 
lawfully on the premises, the railroad had no right to eject him even though he might have been 
guilty of a breach of contract. The Butler case might be distinguished from the case at hand on 
the ground that a railroad, being a public carrier, is subject to more stringent rules. See com- 
ment on Hurst case by Sir John Miles, 31 L.Q.R. 217, 222 (1915). 

§ See Clark, Covenants and Interests Running with the Land 39 (1929). 

* 3 Williston, Contracts § 1344 (1920); 1 Sutherland, Damages § s50 (3d ed. 1903). 

© 56 C.L.R. 605, 632 (1937). 
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Evidence—Hearsay—Mental State Exception To Prove Subsequent Intention— 
Administrative Procedure—{Illinois]—The deceased, a sales manager of the plaintiff, 
while allegedly on vacation was killed in a collision with a train while driving between 
Louisville and Indianapolis. A druggist in Louisville testified that the deceased made 
a call on him and several others testified that the deceased told them on the day of the 
accident and the day before that he was going to make business calls in Indianapolis. 
In a proceeding under the Workmen’s Compensation Act to review a judgment con- 
firming an award of the Industrial Commission for the claimant, held, reversed and 
award set aside. The above testimony concerning statements of the deceased are in- 
admissible because they are hearsay and not a part of the res gestae. Boyer Chemical 
Laboratory Co. v. Industrial Commission." 

Res gestae as a criterion for admitting hearsay has been completely discredited,? yet 
Illinois} and other jurisdictions‘ persist in its use to the exclusion of the proper explana- 
tion for their conclusions. A correct analysis of the instant case involves two steps: 
first, the hearsay step which consists of the declarations in Louisville to prove an exist- 
ing intention to call on customers in Indianapolis the next day; second, the inference 
step which involves the implication that the intention to call on customers continued 
during the trip from Louisville to Indianapolis, which would characterize the act of 
driving as being in the course of deceased’s employment. 

The hearsay step should be no barrier to the admission of the evidence, since there is 
a well recognized exception to the hearsay rule which permits declarations of present 
intention to show declarant’s state of mind at the time.s This hearsay exception is 
founded on necessity and relatively high probative value.® If the deceased were alive, 


t 366 Ill. 635, 10 N.E. (2d) 389 (1937). 

2 Morgan, Res Gestae, 12 Wash. L. Rev. 91 (1937); Morgan, A Suggested Classification of 
Utterances Admissible as Res Gestae, 31 Yale L. J. 229 (1922); 3 Wigmore, Evidence § 1767 
(2d ed. 1923); Hinton, States of Mind and the Hearsay Rule, 1 U. of Chi. L. Rev. 394, 400 
(1934). 

3In general: Hoffman v. Stephens, 269 Ill. 376, 109 N.E. 994 (1915); Chicago Consol. 
Traction Co. v. Mahoney, 230 Ill. 562, 82 N.E. 868 (1907); Swanson v. Chicago R. Co., 242 
Ill. 388, 90 N.E. 210 (1909). 

The Illinois cases on hearsay to prove subsequent intention and act are in great confusion. 
See, for example, the inconsistent positions maintained in the following: Siebert v. People, 
143 Ill. 585, 32 N.E. 431 (1892); Howard v. People, 185 Ill. 552, 57 N.E. 441 (1900); Nordgren 
v. People, 211 Ill. 425, 71 N.E. 1042 (1904); Clark v. People, 224 Ill. 554, 79 N.E. 941 (1906); 
Greenacre v. Filly, 276 Ill. 294, 114 N.E. 536 (1916); People v. Ahrling, 279 Ill. 70, 146 N.E. 
764 (1917); but see Maguire, The Hillmon Case—Thirty-Three Years After, 38 Harv. L. Rev. 
710, 711, fn. 7 (1925). 

4 Sanborn v. Income Guaranty Co., 224 Mich. 99, 221 N.E. 162 (1928); Hines v. Foster, 166 
Wash. 165, 6 P. (2d) 597 (1932); Aetna Life Ins. Co. v. Kern-Bauer, 62 F. (2d) 477 (C.C.A. 
1oth 1933). 

5 3 Wigmore, op. cit. supra note 2, §§ 1714, 1725; Hinton, op. cit. supra note 1; Morgan, 
Res Gestae, 12 Wash. L. Rev. 91, 104 (1937); see Hunter v. State, 40 N.J.L. 496 (1878); Com. 
v. Trefethen, 157 Mass. 185, 31 N.E. 961 (1892); Mutual Life Ins. Co. v. Hillmon, 145 U.S. 
285, 12 S. Ct. go8 (1892). 

6 3 Wigmore, op. cit. supra note 2, §§ 1714, 1421 and 1422; Hinton, op. cit. supra note 2, 
402 ff. (1934); see Elmer v. Flessenden, 151 Mass. 359, 24 N.E. 208 (1890); Sugden v. Lord St. 
Leonards, 1 Prob. Div. 154 (1890). 
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the contested testimony should be admissible as having a greater value than that which 
he would give on a witness stand under the influence of an interest in the outcome of 
the case,’ a fortiori it should be admissible when he is dead and there is the added 
factor of the impossibility of obtaining other evidence. Moreover, the circumstances 
under which the instant statements of the deceased were made indicate no motive for 
fabricating his existing intention.’ 

As for the inference step, there is no question but that evidence of present intention 
is always relevant to show subsequent intention,® although it is not always material. 
The probative value of the inference—on which materiality depends—is contingent 
on lapse of time, affirmative corroboration, and absence of circumstances tending to 
show that the intention would not continue. The probative value of the evidence here 
seems high. The contested statements of the deceased’s intention occurred from a max- 
imum of twenty-four hours to only a few hours before the intention sought to be 
proved.’ Moreover the intention to call on druggists does not appear to be subject 
to any contingencies or conditions;" it was the type of intention which in the normal 
course of events would be likely to continue. Since, however, the value of the affirma- 
tive corroborative evidence, i.e., the call on the druggist in Louisville and the un- 
finished trip from Louisville to Indianapolis, is not high, the result of the case may 
possibly be justifiable. 

By statute in many jurisdictions, administrative bodies are not bound by the hear- 
say rule and other technical" exclusionary rules," and in a few states there are dicta to 
the effect that their findings of fact will not be reversed even though based solely on 
such evidence."* On the other hand, the majority of states do hold that even where the 
statute completely frees the administrative body from statutory and common law rules 


of evidence, if the findings are based solely on evidence incompetent in an ordinary court 
they will be reversed on appeal.'s Administrative bodies, however, should be regarded 


7 Hadley v. Carter, 8 N.H. 40 (1835); Elmer v. Flessenden, 151 Mass. 359, 24 N.E. 208 
(1890); Hinton, op. cit. supra note 2, 415; 3 Wigmore, op. cit. supra note 2, § 1714. 

§ Elmer v. Flessenden, 151 Mass. 359, 24 N.E. 208 (1890); Hinton, op. cit. supra note 2, 
413; see also Northern Pac. Ry. Co. v. Urlin, 185 U.S. 271 (1894); but see Hutchins and Slesing- 
er, State of Mind to Prove an Act, 38 Yale L. J. 283, 296 (1929). 

9 1 Wigmore, Evidence § 102 (2d ed. 1923); see Cook v. Moore, 11 Cush. (Mass.) 213, 216 
(1835). 

© Maguire, op. cit. supra note 3, 721 (1925); Hinton, op. cit. supra note 1, 394, 413 fn. 53; 
see Moloy v. Chicago Rapid Transit Co., 335 Ill. 164, 166 N.E. 530 (1929). 

™ ; Wigmore, op. cil. supra note 2, § 102; Hinton, States of Mind and the Hearsay Rule, 1 
U. of Chi. L. Rev. 394, 413 fn. 53 (1934). 

” Hearsay not a technical rule of evidence: Englebretson v. Ind. Com., 170 Cal. 793, 151 
Pac. 421 (1915); McCouley v. Imperial Woolen Co., 261 Pa. 312, 104 Atl. 617 (1918). 

"3 Ross, Applicability of Common Law Rules of Evidence in Proceedings before Workmen’s 
Compensation Commissions, 36 Harv. L. Rev. 263 (1923); 1 Wigmore, of. cit. supra note 9 
§ 4(c) p. 45; Stephens, Administrative Tribunals and the Rules of Evidence 3 (1933). 

4 Ross, op. cit. supra note 13, 290; cf., 1 Wigmore, op. cit supra note 9, § 4(c) p. 48; Reid v. 
Automatic Electric Washer Co., 189 Ia. 964, 179 N.W. 323 (1920); see Jillson v. Ross, 38 R.I. 
145, 94 Atl. 717 (1915). 

*s Carroll v. Knickerbocker Ice Co., 169 App. Div. 450, 155 N.Y. Supp. 1 (1915); State ex 
rel. Berquist v. Dist. Ct. of Beltranin County, 145 Minn. 127, 176 N.W. 165 (1920); Streeters’ 
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as having sufficient discretion to evaluate such proof; appellate courts should only 
interfere where there has been a clear abuse of discretion as where completely irrele- 
vant testimony is the sole basis for the decision of the board.'?7 In any event, even if 
there were some doubt, in an ordinary court, as to the admissibility of the particular 
hearsay evidence in question here, it is a highly questionable practice for an appellate 
tribunal to reverse a decision of an administrative board admitting such evidence. 


Execution—Installment Satisfaction of Judgment—Imprisonment for Debt— 
{New York].—The defendant, a federal employee, was ordered to pay a judgment in 
installments of $20 per month, in accordance with § 793 of the New York Civil Prac- 
tice Act* which provided that “notwithstanding the [garnishment statutes] . . . . the 
court may order the judgment debtor to pay to the judgment creditor . . . . in install- 
ments, such portion of his income, however or whenever earned or acquired, [as may 
be just] after due regard [has been had] for the reasonable requirements of the judg- 
ment debtor and his family, if dependent upon him, as well as any payments required 
to be made by the judgment debtor to other creditors The court may .. . . mod- 
ify an order made under this section upon application of either party upon notice to 
the other.’’ The defendant earned $230 per month, had no children, no financial ob- 
ligations, aside from $48 per month rent and other living expenses; the whereabouts of 
his wife was unknown. Upon his refusal to pay, he was adjudged in contempt of court 
and committed under § 801.? On appeal the defendant contended that such commitment 
was a deprivation of due process and an interference with a federal instrumentality. 
Held, § 793 is not unconstitutional, in absence of a showing that order directing pay- 
ment was unreasonable, or made without regard to ability to pay. Reeves v. Crown- 
shield.3 

Section 793 was designed primarily to aid creditors.‘ Prior to its enactment, ap- 
proximately seventy-five per cent of money judgments in New York were never paid.s 


Dependents v. Hunter, 93 Vt. 483, 108 Atl. 394 (1919) Connolly v. Industrial Accident Com., 
73 Cal. 405, 160 Pac. 239 (1916); see Ross, op. cit. supra note 13, especially p. 290. 

See Ill. Rev. Stat. 1937, c. 148, § 153. The provision is not as liberal and has received no 
more liberal an interpretation than the statutes in other states: Chicago Packing Co. v. Ind. 
Board, 282 Ill. 497, 118 N.E. 727 (1918); Chicago and A. R.R. Co. v. Ind. Board, 247 Ill. 336, 
113 N.E. 629 (1916). 

© Freund, Administrative Powers over Persons and Property 169 (1928); 1 Wigmore, op. 
cit. supra note 9, § 4(b) p. 28; see Dickinson, Administrative Justice and the Supremacy of the 
Law 35 (1927); Henderson, Federal Trade Commission 64 (1924). 

*7 See Morgan and Maguire, Looking Backward and Forward at Evidence, 50 Harv. L. Rev. 
909, 922 (1937). 

* Cahill’s N.Y. C.P.A. § 793 (6th ed., 1931), Laws of 1935, c. 630. 


? Cahill’s N.Y. C.P.A. § 801 (6th ed., 1931), Laws of 1935, c. 630; see § 793 as amended by 
Laws of 1937, c. 586. 


3 274 N.Y. 74, 8 N.E. (2d) 283 (1937), annotated 111 A.L.R. 392. 

4 Metropolitan Life Ins. Co. v. Zaroff, 157 Misc. 796, 797, 284 N.Y. Supp. 665, 666 (1936); 
Reeves v. Crownshield, 274 N.Y. 74, 8 N.E. (2d) 283 (1937). 

‘Compton & Co. v. Williams, 248 App. Div. 545, 547, 2900 N.Y. Supp. 984, 986 (1936); 
Survey of Litigation in New York, Johns Hopkins Univ. Inst. of Law (1931); Levien, The 
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Garnishment, where available, was often ineffective since the New York garnishment 
statute grants an exemption of ninety per cent of all wages above $12 per week,‘ and 
hence court costs or sheriff’s fees? each time the debtor’s wages became payable often 
consumed the major portion, or all, of the small amount garnished. Another impedi- 
ment to the collection of a money judgment was the postponement of payment to a 
second or a third garnishor, since the first garnishment becomes a continuing levy on 
the debtor’s wages until the first creditor is satisfied. A third major impediment was 
the complete immunity of public employees from garnishment. The garnishment 
statutes were therefore supplemented! by § 793 to effectuate increased collectibility of 
judgments from debtors, who though in a position to pay, evaded their legal obliga- 
tions. Court costs or sheriff’s fees are minimized since the costs of the order requiring 
the debtor to pay are the sole expenses involved. The second or third creditor can 
now, under the flexible provisions of § 793, secure payment out of the exempt portion 
of the debtor’s income which is in excess of his reasonable maintenance requirements 
without waiting for the satisfaction of the prior garnishment. Furthermore, the sanc- 
tion of commitment enables the judgment creditor to proceed more effectively against 
those debtors, as in the instant case, whose incomes are immune to garnishment. In 
the absence of an express statute to the contrary,® considerations of public policy—(1) 
that the public service and the performance of government employment contracts 
would otherwise be impaired, especially if the service had not yet been performed, and 
(2) that the government should not be subjected to the inconvenience that must fol- 
low from being made a garnishee—prohibit the garnishment of the compensation of 
public employees.'* It has been urged that the continued presence of an order to such 
a debtor to pay installments of his future earnings runs counter to this policy in that 
it would subject those earnings to his creditors, thus having presumably the same effect 
indirectly that a salary garnishment would have directly.** However, this objection is 
not tenable under the provisions of § 793, since the debtor’s maintenance require- 
ments are taken into consideration by the court in framing its order and, moreover, 
none of the usual burdens of being a garnishee are imposed upon the government. 
Moreover, this interpretation is in accord with the trend of public policy within the 
last twelve years during which seventeen states have subjected the salaries of public 
employees to garnishment process.” 

This procedure can and should operate also as a protection to the debtor. Employ- 


Collection of Money Judgments, N.Y. Leg. Doc. No. s0F (1934); Cohen, Collection of Money 
Judgments in New York, 35 Col. L. Rev. 1007, 1196 (1935). 


6 Cahill’s N.Y. C.P.A. § 684 (6th ed., 1931). 
7 Cahill’s N.Y. C.P.A. § 1558, subd. 7 (6th ed., 1931); Rialto Security Corp. v. Harrison, 
119 Misc. 145, 196 N.Y. Supp. 93 (1922). 


5 See note 4, supra. Cf. The Colombian Institute v. Cregan, 11 N.Y. Civ. Proc. Rep. 87, 
3 N.Y. St. Rep. 287 (1886). 


9 See 22 A.L.R. 760 (1922). 
*© Buchanan v. Alexander, 4 How. (U.S.) 20 (1846); see 56 A.L.R. 601, 602 (1927). 


™ McGrew v. McGrew, 38 F. (2d) 541 (Ct. App. Dist. Col. 1930), cert. denied, 281 U.S. 
739 (1930) (distinguishable from principal case on facts; debtor earning $400 per month 
ordered to pay $300 per month installments). 


” Lichtenstein, Garnishment of Public Employees, 3 Univ. Chi. L. Rev. 291 (1936). 
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ees whose wages are garnished are usually discharged by employers since the inconven- 
ience and the possibilities of liability in becoming a garnishee are great. Debtors are 
thus rendered destitute or forced to seek discharge in bankruptcy. Under the pro- 
cedure of § 793, however, the judgment against the employee need not come to the at- 
tention of hisemployer. Furthermore, this device of installment payment, with due re- 
gard to the reasonable maintenance requirements of the judgment debtor and his 
family, is less severe than the garnishment provisions of most states which, although 
allowing limited exemptions,“ omit considerations of the living requirements of each 
individual debtor and his family. Under § 793, upon application of either party, the 
court may modify its order upon notice to the other party. However, in order effectual- 
ly to aid the debtor, the statute should be framed or interpreted to give the court dis- 
cretion in providing for either garnishment or installment payment. The New York 
interpretation, unfortunately, is to the contrary," although the statute can be so inter- 
preted. The importance of considering the maintenance requirements of the debtor 
and his dependents is partially recognized in the proposed amendment to the garnish- 
ment act of Illinois permitting the court to determine, in accordance with this cri- 
terion, the proportion of the debtor’s non-exempt earnings to be subjected to garnish- 
ment.’ Section 14(a)(3) of the proposed act, however, imposes a statutory maximum 
upon the amount which the court can thus exempt. Such limitation of the amend- 
ment, it is submitted, will defeat its purpose. 

The lack of provision against imprisonment for debt in the New York constitution 
leaves the due process clause as the only basis for questioning the constitutionality of 
the statute. Unquestionably, there is no violation of due process in the rendition of 
the judgment determining his indebtedness; nor is there a violation of due process in a 
reasonable modification of the procedure used to enforce the judgment. Nor is a statu- 
tory subjection of a public employee’s salary to the payment of his debts subject to the 
objection that it is a diminution of his compensation.” 

In those states’? which, unlike New York, have constitutional provisions against 
imprisonment for debt, the decisive element in determining when the prohibition has 
been abrogated is whether the statute authorizing the commitment of the recalcitrant 
debtor complies with the intent of the constitutional provision,—to protect the honest 


8 E.g., Ill. Rev. Stats. c. 62, § 14 (State Bar Ass’n ed., 1937) ($20 per week to head of 
family); Cahill’s N.Y. C.P.A. §§ 684, 792 (6th ed., 1931) (ninety per cent of all wages over $12 
per week); Montana Rev. Code §§ 9429-9429.1 (1935); Mich. Compiled Laws § 16179 (1930). 


“4 Metropolitan Life Ins. Co. v. Zaroff, 157 Misc. 796, 284 N.Y. Supp. 665 (1936); Economy 
Leases v. Bierman, 159 Misc. 367, 286 N.Y. Supp. 732 (1936). However, see Cahill’s N.Y. 
Municipal Court Code § 81 (b) (c), as amended by Laws of 1935, c. 828 (applying only to 
municipal court of New York City). 


's Report on Proposed Amendment to the Garnishment Act, 19 Chicago Bar Record 17 
(1937). 
*® Hanson v. Hodge, 92 Wash. 425, 431, 159 Pac. 388, 390 (1916). 


"7 See Index Digest of State Constitutions (N.Y. St. Const. Convention Comm. 1915) 
(Columbia University) 759-760. 


8 Myers v. Superior Ct., 46 Cal. App. 206, 189 Pac. 109 (1920); People v. La Mothe, 331 II. 
351, 163 N.E. 6 (1928); Leonard v. State, 170 Ark. 41, 278 S.W. 654 (1926); Ex parte Oswald, 
76 Cal App. 347, 244 Pac. 940 (1926). 
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debtor who is unable to comply with the decree.” Where the constitutional provision 
excepts cases of fraud, the debtor who is able, but refuses to pay, has been deemed out- 
side this constitutional protection.” If the debtor’s non-compliance with a decree un- 
der a statute similar to § 793 is due to his honest inability to pay and is not a wilful re- 
fusal, his imprisonment would then, and only then, be in violation of the constitutional 
prohibition of imprisonment for debt. 

In harmony with the increasing proportion of persons whose property consists of 
wages and salaries* is the growing trend toward the use of installment payments to 
satisfy judgment creditors. Similar methods are found in Massachusetts, England, 
and Nova Scotia, and during the World War, Congress used this device in the tem- 
porary Soldiers’ and Sailors’ Civil Relief Act.*s An analogous feature is the provision 


for payment by installments included in alimony decrees, generally with due regard to 
ability to pay. 


Income Tax—Corporations—Interest Deduction and Hybrid Securities—{Federal]. 
—During the year 1929 the respondent corporation had “guaranteed stock” outstand- 
ing, which had been issued pursuant to the authority of the General Assembly of 
Virginia.t The guaranteed dividends on this issue are made payable whether earned 
or not, out of the general assets as well as out of the earnings. The holders share in 
the profits in excess of the guaranteed return on a parity with the common share- 
holders, and like the common shareholders have full voting privileges. The “guaran- 
teed stock” is made a first lien as to principal and “interest” on all the defendant’s 
assets, taking priority over both secured and unsecured creditors in case of default. 

During 1929 the corporation paid to the holders of the “guaranteed stock”’ $34,835, 
the amount of the guaranteed dividend. The corporation also paid to these holders 
the sum of $25,213, the amount necessary to bring the payment up to 12% the rate 
at which dividends were paid to the holders of common stock. The corporations 
claimed both items as deductions for “interest paid” in computing its net income. 
The Board of Tax Appeals? disallowed the $25,213 deduction, holding that it occupied 
the status of an ordinary dividend, but allowed the $34,835. The action of the Board 
in allowing the $34,835 deduction was challenged by the Commissioner, and the sole 
question presented on appeal was whether the $34,835 is interest on indebtedness 
which is an authorized deduction in computing net income, or dividends on stock 


9 3 Freeman, Executions pp. 2394-6 (3d ed. 1900); Ex parte Clarke, 20 N.J. Law 648 (1846); 
41 Harv. L. Rev. 786 (1928); 37 Yale L. J. 509 (1928). 


2° Strode v. Broadwall, 36 Ill. 419 (1865); Jn re Jonas Concklin, 5 Ohio C.C. 78, 3 Ohio C. 
Dec. 40 (1890); Ex parte Clarke, 20 N.J. Law 648 (1846). 


1 1 Recent Social Trends in the United States (Report of the President’s Research Com- 
mittee on Social Trends) c. VI (1933). 


* Mass. Gen. Laws c. 224, § 16 (Ter. ed. 1932); see Ginsburg, The New Poor Debtor Law, 
8 Boston U. L. Rev. 23 (1928). 


% 32 & 33 Vict., c. 62, § 5 (2) (1860). 

* Nova Scotia Rev. Stats., c. 232, § 29 (1923). 

% 40 Stat. 440, 442 (§ 204) (1918), 50 U.S.C.A. 178 (1928). 

* Va. L., 1855-1856, c. 130, 109; Va. L., 1865-1866, c. 210, 332-333- 
2 33 B.T.A. 895 (1936). 
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which are not deductible under section 23(b) of the Revenue Act of 1928.5 Held, 
affirmed; the deduction is allowable as interest. Helvering v. Richmond, Fredericksburg 
and Potomac R. R. Co.4 

The ingenuity of corporate financiers has almost exhausted the possible combina- 
tions of the rights of creditors with the rights of stock holders.’ One even meets such 
mongrel securities as perpetual income certificates of indebtedness® and mandatory 
dividend maturing preferred stock. These hybrid securities have frequently appeared 
in litigation on the question of the rights of their holders in relation to those of the 
general creditors of the corporation.’ Thus, it is generally held that a corporation 
cannot issue preferred stock which will give the holders the rights of stockholders and 
also secure to them payment ahead of or on a parity with creditors.* Where, as in the 
instant case, the legislature has authorized the specific security,® questions based upon 
alleged considerations of policy for the protection of other investors or creditors are 
foreclosed.** 

In tax cases the concrete question has been as to the rights of the corporation to 
deduct distributions to the holders of such hybrid securities as interest payments,” 
although cognate questions might be also raised under some of the Revenue Acts as 
to their taxation to the recipient.’ It is clear that the taxing statute uses its own con- 
cepts and that a classification for the purposes of taxation need not be identical with 
one made for some other purpose.'} But to the extent that a line between interest 
payments and dividends is settled as a matter of general business understanding or 
law one would expect the words in the tax statutes to be construed in the same sense, 


345 Stat. 791 (1928), 26 U.S.C.A. § 23 (b) (1934). 
490 F. (2d) 971 (C.C.A. 4th 1937). 


5 See, generally, Jones, Redeemable Corporate Securities, 5 So. Calif. L. Rev. 83 (1931); 
Hansen, Hybrid Securities: A Study of Securities Which Combine Characteristics of Both 
Stock and Bonds, 13 N.Y.U.L.Q. Rev. 407 (1936); Dewing, The Financial Policy of Corpora- 
tions 43-127 (3d ed. 1934). 

6 Schachne v. Chamber of Commerce, 102 Misc. 197, 168 N.Y. Supp. 791 (1918). 


7 Warren v. King, 108 U.S. 389 (1883); Hamlin v. Toledo, St. L. & K.C. R. Co., 78 Fed. 
664 (C.C.A. 6th 1897); 1 Cook, Corporations § 271 (7th ed. 1913); Ballentine, Corporations 
§ 142 (1927). 

® Note 7 supra. 9 Note 1 supra. 


© Gordon’s Executors v. Richmond, F. & P. R.R. Co., 78 Va. 501 (1884) (holding this very 
security to be legal); Heller v. Nat’l Marine Bank, 89 Md. 602, 43 Atl. 800 (1899). 

™ Arthur R. Jones Syndicate v. Commissioner, 23 F. (2d) 833 (C.C.A. 7th 1927); Wiggins 
Terminals Inc. v. United States, 36 F. (2d) 893 (C.C.A. 1st 1929); Elko Lamoille Power Co. v. 
Commissioner, 50 F. (2d) 595 (C.C.A. oth 1931); Commissioner of Internal Revenue v. 
O. P. P. Holding Corporation, 76 F. (2d) 11 (C.C.A. 2d 1935); Commissioner of Internal 


Revenue v. Proctor Shop, 82 F. (2d) 792 (C.C.A. oth 1936); Jewel Tea Co. Inc. v. United 
States, 90 F. (2d) 451 (C.C.A. 2d 1937). 


" Previously it would have been to the benefit of the recipient of a fixed return to have it 
treated as a dividend because then it would be subject only to a surtax. Revenue Act of 1934 
§ 11, 22, 25; 48 Stat. 680 (1934); 26 U.S.C.A. § 11, 22, 25 (1934). But under the 1937 Act 
dividends are subject to both the normal tax and the surtax. Revenue Act of 1936, as amended 
by the Revenue Act of 1937 § 11, 22, 25; 50 Stat. — (1937); 26 U.S.C.A. § 11, 22, 25 (1937). 

3 Magill, Taxable Income 3-4 (1936). 
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except as otherwise required by important considerations in the administration of the 
tax law. Any line which permits tax advantages to be secured by arrangements or 
labels purely formal has obvious disadvantages. 

In any case certain possible criteria can be readily dismissed. Thus the name given 
the security is apparently of little importance,’ although where the implications of 
the terminology or forms chosen by the corporation operate against it, as they did 
in the instant case, courts might well decline to look further.’ Again the presence or 
absence of voting rights should not be determining since business custom recognizes 
as unquestioned both non-voting stocks" and voting bonds.'? Since the tax question 
is the narrow one of whether a particular distribution was an interest payment, atten- 
tion may well be concentrated simply on the nature of the distribution. The usual 
interest charge is limited in amount, is not contingent upon the making of profits, 
and is recoverable by suit. Dividends on common stock lack all three of these char- 
acteristics. Between these extremes it seems generally agreed that the usual preferred 
stock dividends which have only one characteristic of an interest payment, viz. a 
maximum amount, are nevertheless dividends.'* The troublesome case on this analysis 
is that of the income bond, the return on which is contingent upon profit, but is limited 
in amount and recoverable by suit.'? This seems closer to the debt category and such 
payments have generally been understood as deductible.*° Since the only difference 
between a preferred stock dividend and the return on an income bond is suability, 
this element would seem decisive. Under this test the distribution of the guaranteed 
dividend in the instant case is clearly an interest payment. There is danger, of 
course, that income bonds with a very long term may be used instead of stock as a 
tax avoidance device.” Preferred stocks with rights to force a declaration of earned 
dividends might be used for the same purpose unless there is added to the test the 


requirement that the security have a maturity date as to principal. In most cases, 
however, the ability to sue for principal, accompanies the ability to sue for return on 
principal.? In the instant case the absence of a fixed maturity is not significant since 
the principal could be sued for upon default in the guaranteed dividend. 

It is arguable that the additional dividends paid out of profits in the instant case 
also represent interest. A rationale of the difference of interest and dividend payments 


"4 Where corporation called investment stock merely to avoid usury statute, it was never- 
theless allowed to treat distributions as interest. Arthur R. Jones Syndicate v. Commissioner. 
23 F. (2d) 833 (C.C.A. 7th 1927). 


*s Cf., Helvering v. Midland Mutual Life Ins. Co., 300 U.S. 216 (1937); noted, 4 Univ. 
Chi. L. Rev. 677 (1937). 


6 Ballentine, Corporations § 142 (1927). 


7 Hansen, op. cit. supra note 5, at 420 for citation of typical state statutes providing for 
giving bondholders a share in the management. 


*8 Dewing, The Financial Policy of Corporations 43-67 (3d ed. 1934). 

19 Dewing, op. cit. supra note 18, at 110. 

2° Edwards v. Bay State Gas Co., 91 Fed. 946 (D.C. Del. 1898). 

* Dewing, op. cit. supra note 18, at 76 (income bond maturing in 2862). 


2 But for an income bond without a maturity date, see, Schachne v. Chamber of Com- 


merce, 102 Misc. 197, 168 N.Y. Supp. 791 (1918); for preferred stock with fixed redemption 
date, see, Jones, op. cit. supra note 5 at 98 n. 61. 
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in the taxing statutes is that Congress sought to tax only net income and that interest 
as the cost of borrowed money is a normal business expense. The corporation bor- 
rowed money from the holders of the hybrid securities by agreeing to pay not only 
a fixed return but also the share of their profits.** Both payments may consequently 
be said to represent the cost of the money borrowed. 

The taxation cases reenforce the moral brought home so forcibly in the reorganiza- 
tion field: a simplified security structure is necessary if intelligent legal discrimination 
is to be made between various classes of investors.* 


Insurance—Reformation of Reinsurance Policy for Variance from Terms of Binder 
Agreement—{Federal].—The plaintiff, having insured several buildings for another, 
sought reinsurance from the defendant. A binder was secured providing for reinsur- 
ance on all losses over $100,000 “‘on any one building.” The plaintiff’s broker, in pre- 
paring a suggested form for the final policy, substituted a provision of reinsurance cov- 
erage on the excess over $100,000 “on any one loss.” An experienced employee of the 
defendant examined the form, concluded that it was satisfactory, and a policy based 
on that form was issued to the plaintiff. A loss occurred, amounting to substantially 
more than $100,000 on all of the buildings, but less than that amount on any one. The 
plaintiff brought suit on the policy. The defendant counterclaimed asking reformation, 
and judgment was given for the plaintiff. On appeal, held (one dissent), reversed. The 
policy should be reformed to the terms of the binder agreement. Tokio Marine & Fire 
Ins. Co. v. National Union Fire Ins. Co. 

The basis for the divergence between the majority and dissenting opinions was not 
clearly enunciated. The majority was of the opinion that the reinsurer had a right to 
“rely upon literal conformity” of the policy with the binder, while the dissenting justice 
stated that there was “no mistake whatever as to the terms of the policy.” It would 
seem, however, that the decision should depend upon whether or not the parties in- 
tended that the agreement executed in the binder be embodied in the policy. 

If, as the majority of the court tacitly assumed, the policy and binder were intended 
to be identical, then the result reached seems sound,? for the requirements for reforma- 
tion are satisfied. Those requirements usually stated are that there must be: (1) an 


*3 There has been discussion of whether Congress could constitutionally tax gross income. 
Magill, Taxable Income c. 9 (1936). 


*4 Old Colony R. Co. v. Commissioner, 284 U.S. 552, 560 (1932). 

*s Where the same purpose is achieved by giving a share of stock along with the bond, a 
distinction must be made for administrative convenience, since it is highly probable that the 
stock and the bond will become separated. 

6 Levi and Moore, Bankruptcy and Reorganization: A Survey of Changes, 5 Univ. Chi. 
L. Rev. 1, 7 (1937). 

‘or F. (2d) 964 (C.C.A. 2d 1937). 

? Snell v. Ins, Co., 98 U.S. 85 (1878); Griswold v. Hazard, 141 U.S. 260 (1890); Phillipine 
Sugar Estates Development Co., Ltd., v. Government of Phillipine Islands, 247 U.S. 385 
(1918); Skelton v. Fed. Surety Co., 15 F. (2d) 756 (C.C.A. 8th 1926). But see, Holmes v. 
Charlestown Mutual Fire Ins. Co., ro Met. (Mass.) 211 (1845); Travelers Ins. Co. v. Hender- 
son, 69 Fed. 762 (C.C.A. 8th 1895); 4 Page, Contracts § 2222 (2d ed. 1920). 


3 Malone, Reformation of Writings for Mutual Mistake of Fact, 24 Georgetown L. J. 613, 
614 (1936). 
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ascertainable prior understanding between the parties,‘ (2) a manifest intention that 
the writing sought to be reformed should express the terms of the prior agreement,s 
and (3) a variance between the agreement and the writing.* It should be immaterial 
that the mistake in the instant case might be viewed as one of law, instead of one of 
fact.?7 The plaintiff’s knowledge of the change should not be controlling in denying 
reformation, for a unilateral mistake should be sufficient if caused by fraud or in- 
equitable conduct. If the parties intended the writing to embody the former agree- 
ment, then the mere variance shows either a mutual mistake, or a unilateral mistake 
and at least “inequitable conduct.’’*® Nor can the carelessness of the defendant’s agent 
in examining the policy be deemed material, once it is decided that literal conformity 
was contemplated.® If, on the other hand, as is implicit in the dissent, the binder 
agreement was separate from the agreement intended to be embodied in the policy, no 
reformation should be allowed. Reformation in that case would be a remaking of the 
contract for the parties, with no prior agreement to guide the court."° 

Although the usual insurance policy embodies the terms of the binder," that is not 
necessarily intended in every case, for the binder is designed to afford protection only 
until the policy is issued.*? The peculiar facts of the instant case seem to indicate that 
the parties did not intend strict conformity between the binder and policy, but con- 
templated further negotiations before concluding final agreement. The submission of 
a form for the permanent policy by the reinsured, when the reinsurer possessed a copy 
of the written binder, can hardly be explained on any other ground. Nor can the re- 
tention by the reinsurer of an expert for the very purpose of examining these forms be 
otherwise explained. The court found a custom of the trade occasionally to alter the 
terms of the binder in the policy and to call attention to those changes only when they 


were deemed important by the insured. Moreover, since both parties to the transac- 
tion were insurance companies, the policy of protecting the untrained is inapplicable. 


4 Columbian National Life Ins. Co. v. Black, 35 F. (2d) 571 (C.C.A. roth 1929); 3 Willis- 
ton, Contracts § 1548 (1st ed. 1920); 5 Joyce, Insurance § 3515 (2d ed. 1917). 

5’ Abbott, Mistake as a Ground for Affirmative Relief, 23 Harv. L. Rev. 608 (1910). 

® Leyard v. Hartford Fire Ins. Co., 24 Wis. 496 (1869); Williston, op. cit. supra note 4. 

7 This distinction, the result of a mistake by Lord Ellenborough in confusing principles of 
criminal and civil law, is generally considered to be unsound and is frequently openly repudi- 
ated. Snell v. Insurance Co., 98 U.S. 85 (1878); Skelton v. Fed. Surety Co., 15 F. (2d) 756 
(C.C.A. 8th 1926); Ireton, Mistake of Law, 67 U.S. L. Rev. 405 (1933); Williston, op. cit. supra 
note 4, at §§ 1581, 1586, 1587; Page, op. cit. supra note 2, at § 2214. 

§ Lutensdorfer v. Delphy, 15 Mo. 160 (1851); Malone, op. cit. supra note 3, at 618; Page, 
op. cit. supra note 2, at § 2214. 

® Columbian Nat’l. Life Ins. Co. v. Black, 35 F. (2d) 571 (C.C.A. roth 1929); Skelton v. 
Fed. Surety Co., 15 F. (2d) 756 (C.C.A. 8th 1926); 2 Pomeroy, Equity Jurisprudence § 856 
(4th ed. 1918); Page, op. cit. supra note 2, at § 2210. 

%° Cherry v. Brizzarola, 89 Ark. 309, 116 S.W. 668 (1909); Malone, op. cit. supra note 3; 
Joyce, op. cit. supra note 4. 

* Usually, the binder affords temporary protection on the terms of the policy applied for. 
1 Joyce, Insurance § 65 (2d ed. 1917). 

%2 Smith & Wallance Co. v. Prussian Nat’l. Ins. Co., 68 N.J. L. 674, 54 Atl. 458 (1903); 
Mutual Fire Ins. Co. v. Goldstein, 119 Md. 83, 86 Atl. 34 (1912); Vance, Insurance § 66 (2d ed. 
1930). 
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It seems more in accord with the intent of the parties that the binder be considered a 
temporary contract outlining the nature of the coverage, subject to modification in the 
final policy, or the two agreements be deemed wholly separate, the binder to lapse 
when the policy becomes effective. Either of these interpretations should lead to the 
result reached by the minority." 


International Law—Statute of Limitations—Foreign Sovereign—([Federal].—In 
answer to an action by the United States government, as assignee of the Soviet 
government,’ against the defendant bank for an account established with the defendant 
by the Imperial Russian government, the defendant pleaded that the New York 
Statute of Limitations? had barred the claim before the assignment. Held, that since 
foreign sovereigns are to be given all the privileges extended to the national sovereign 
unless such privileges are expressly withheld by the federal government, and since, 
therefore, the Soviet government would enjoy immunity from the statute of limita- 
tions extended to the United States government, its assignee, the United States, could 
recover. United States v. Guaranty Trust Co. of New York.s 

Though the result of instant case appears proper, it seems hardly justifiable on the 
basis of the principle of comity. Since the privileges of the national sovereign are based 
on given reasons, such privileges should be extended to foreign sovereigns only if these 
same reasons apply. The exemption of the federal government from the statute of 
limitations has a two-fold basis: the one historical, that the sovereign making the law 
does not intend to be bound thereby unless it expressly so provides;* the other, a 
modern and more rational explanation, that since any loss caused the national sover- 


eign by the failure of its servants to enforce its claims in time would fall ultimately on 
the taxpayers, it is preferable not to bar the sovereign at all in such cases.5 It is evident 
that neither of these reasons applies as to a foreign sovereign. The Court concluded, 
however, that the immunity should be extended, as a matter of comity, because 
courtesy in international relations would not permit a foreign sovereign to “suffer 


13 For an excellent discussion of the problems involved in reformation, see Malone, of. cit. 
supra note 3. 


* A general assignment, to the United States government, of all claims of the Russian gov- 
ernment against American citizens was made under the so-called Litvinoff Pact, an executive 
agreement recognizing the Soviet government, concluded on November 16, 1933, between 
President Roosevelt and Foreign Commissar Litvinoff. 


2 New York Civil Practice Act of 1920, Art. 2, §§ 10-61. 
391 F. (2d) 898 (C.C.A. 2d 1937). 


4 See United States v. Hoar, 2 Mason (U.S.) 311, 312-4 (1821); Bacon, A New Abridgment 
of the Law , Prerogative ,E 5 (1852). 


5 See United States v. Hoar, 2 Mason (U.S.) 311, 313 ff. (1821); Gibson v. Chouteau, 13 
Wall., (U.S.) 92, 99 (1871); United States v. Nashville, C. & St. L. Ry. Co., 118 U.S. 120, 125 
(1885); 1 Bl. Comm. 247, Story on Agency § 319 (7th ed. 1869). 


6 See Commissioner v. Buckner, 48 Fed. 533, 536 (1891) (dictum); also dictum to this effect 
in United States v. Brown, 247 N.Y. 211, 218 ,160 N.E. 13, 16 (1928); Story, J. in United States 
v. Hoar, 2 Mason (U.S.) 311, 314 (1821); French Republic v. Saratoga Co., 191 U.S. 427, 437 
(1903). 
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from the negligence of its officers and servants.”? This conclusion, however, does not 
seem to be required by the normal conception of comity which is defined as the courtesy 
due foreign sovereigns in order to maintain their dignity and self-respect.? Seemingly 
no question of comity is involved in the instant case, for the dignity of a foreign 
sovereign should not require it to unload the consequences of its own servants’ negli- 
gence on the citizens of another country. Comity has never been interpreted as re- 
quiring that every privilege of the national sovereign be extended foreign sovereigns. 
Foreign sovereigns have been held responsible for the negligence of their servants,° 
and, as a general rule, a sovereign, when requesting the assistance of a foreign court, is 
treated as an ordinary suitor."® 

The non-applicability of the New York statute of limitations was buttressed by 
reference to United States v. Belmont.“ Quoting that case, the court said that “com- 
plete power over international affairs is in the national government and is not and 
cannot be subject to any curtailment or interference on the part of the several states.” 
It does not seem unreasonable to assume that any case in which a foreign sovereign is 
involved, thereby becomes an “international affair,” since it cannot be said that a 
foreign sovereign who avails itself of the convenience of a New York bank is engaging 
in a private business transaction and ought to bear the same relation to the bank as 
any ordinary creditor. For it is well established in international law that the public 
property of a foreign sovereign is immune from execution."? Moreover, the application 
of the state statute of limitations would amount to a confiscation of the sovereign’s 
claim, or at least to its being forced before the foreign courts' to defend its claim within 


7 Note Scrutton, L. J.’s statement in The Tervaete, [1922] Prob. Div. 259, 272 that a for- 
eign sovereign coming into our courts must “allow the legal rights we recognize to be effectively 


enforced against him”; see also Seymour v. Van Slyck, 8 Wendell (N.Y.) 403, 422 (1830), 
where it was said: “The general principle is adopted that laches are not imputable to the gov- 
ernment, and this principle is founded not on the notion of extraordinary prerogative, but upon 
considerations of public policy.” 


* Hall, International Law 14 n., 70 (8th ed. 1934); 1 Oppenheim, International Law 31, 
32 (sth ed. 1937); Stockton, Outline of International Law 4 ff. (1914). 


* See The Pesaro, 277 Fed. 473 (1921) (dictum) and cases therein cited; also The Newbattle 


10 Prob. Div. 33 (1885); 1 Oppenheim, International Law 288 (sth ed. 1937); Hall, Interna- 
tional Law 268 (8th ed. 1924). 


© See The Gloria, 286 Fed. 188, 194 ff. (1923); United States v. Nat’l. City Bank of New 
York, 83 F. (2d) 236, 238 (C.C.A. 2d 1936); King of Spain v. Hullet, and Widder 1 Cl. & F. 
332, 352 (1833) and comment in Watkins, The State as a Party Litigant 177 (1927); also Re- 
search in International Law, Harvard Law School, Part II, Articles 4 and 14 (1932). 


* 57 Sup. Ct. 758, 761 (1937), noted 5 Univ. Chi. L. Rev. 280 (1938). 


12 See The Parlement Belge 5 Prob. Div. 197 (1880); Berizzi Brothers v. S.S. Pesaro, 271 
U.S. 562 (1926); Dexter and Carpenter v. Kunglig Jarnvagsstyrelsen, 43 F. (2d) 705 (C.C.A. 
ad 1930); The Exchange v. McFaddon, 7 Cranch (U.S.) 116 (1812); Vavasseur v. Krupp, 9 Ch. 
Div. 351 (1878); Mason v. Intercolonial Ry. of Canada, 179 Mass. 349, 83 N.E. 876 (1908); 
French Republic v. Board of Supervisors of Jefferson County, 200 Ky. 18, 252 S.W. 124 (1923); 
26 Am. J. of Intern. Law. 456 (Supp. 1932). 


3 A sovereign cannot be forced to submit to a foreign court. Oliver American Trading Co. 
Inc. v. Government of the United States of Mexico, 5 F. (2d) 659 (C.C.A. 2d 1924); French 
Republic v. Board of Supervisors of Jefferson County, 200 Ky. 18, 252 S.W. 124 (1923); 
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the statutory period. Since such a situation might create diplomatic difficulties for 
the federal government—to which any such complaint of the sovereign would be 
directed—it would be intolerable to permit the application of a state statute of limita- 
tions to the foreign government’s claim. 

Even if the New York statute were applicable, it might be argued that it was never 
tolled, but was suspended by the Soviet government’s disability to sue as long as it 
was unrecognized in this country.** The New York Civil Practice Act's enumerates 
only infancy, insanity and imprisonment as disabilities which can allay the tolling of 
the statute. But the instant case would fall within a generally accepted exception for 
cases of absolute impossibility to sue, not contemplated by the legislature.“ It would 
be manifestly unjust to reject a claim of the Soviet government for not having sued 
before when it would have been refused access to the courts of this country had it 
attempted to sue. Against this, it might be argued that the Russian claim was barred 
by the running of the statute of limitations as against the recognized Kerensky govern- 
ment?’ to which the original refusal to pay was addressed by the bank. But the prin- 
ciple of the continuity of governments" should not be applied against the Soviet 
government by charging it with the omissions of the Kerensky government, which was 
then neither the de facto government of Russia nor one with an interest in prosecuting 
claims on behalf of the Russian state which had passed out of its control." 


Practice—Scintilla of Evidence Held Sufficient To Prevent Directed Verdict— 
[Illinois].—In a wrongful death action, the plaintiff’s own witnesses gave unimpeached 
and uncontradicted testimony that the deceased, while walking on the right side of a 
straight two lane highway with his back to traffic, stepped diagonally into the center 
of the highway and, as he bent to pick up an object, was struck by defendant’s car. 
According to the testimony of the plaintiff’s witnesses, the defendant was travelling 
about 50 miles per hour and was but 20 or 25 feet away from the deceased when he 
stepped into the road. There was little traffic and visibility was excellent. In Illinois, 
the plaintiff must show, as part of his prima facie case, that the deceased was free from 


Mighell v. Sultan of Johore, [1894] 1 Q.B. 149; 1 Oppenheim, International Law 222 (sth ed. 
1937); Wilson and Tucker, International Law 136 (1901); 1 Fauchille, Traité de Droit Inter- 
national Public 270 (8th ed. 1922); F. von Liszt, Das Voelkerrecht 64 (11th ed. 1918); Re- 
search in International Law Part III, Art. 7 (1932). 

™ See Russian Soc. Fed. Soviet Rep. v. Cibrario, 235 N.Y. 255, 139 N.E. 259 (1923); The 
Penza, 277 Fed. 91 (1921); Republic of China v. Merchant’s Fire Assur. Corp. of N.Y., 30 
F. (2d) 278 (C.C.A. oth 1929). 

*s § 60. 


6 Hanger v. Abbott, 6 Wall. (U.S.) 532 (1867) (state of war between contestant’s countries 
suspends statute of limitations); Sands v. Campbell, 31 N.Y. 344 (1865) (an injunction against 
suit suspends statute of limitations); see Buswell, The Statute of Limitations and Adverse 
Possession 183 ff. (1889). 

"7 Lehigh Valley R. Co. v. State of Russia, 21 F. (2d) 296, 410 (C.C.A. 2d 1927); The Rog- 
dai, 278 Fed. 294 (1920). 

%* The Sapphire, 10 Wall., (U.S.) 164 (1870). 

*9 As to the question of the possible revival of outlawed Russian claims through their assign- 
ment to the United States government in the executive agreement of 1933, see supra p. gooo. 
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contributory negligence.t The defendant’s motion for a directed verdict, on the ground 
that the plaintiff had failed to establish the exercise of due care by the deceased, was 
denied. After a judgment and verdict for the plaintiff, judgment notwithstanding the 
verdict was granted by the Appellate Court under Illinois Civil Practice Act § 68(3)(b) 
and Supreme Court Rule 22. On appeal, held, (two judges dissenting), ‘“The jury might 
take into consideration ....that the pedestrian may have observed the coming 
automobile and believed that . . . . he would have ample opportunity, with safety, to 
step into the highway for the purpose of retrieving the glove ”a Since it would 
have been error if the trial court had not submitted the issue of contributory negligence 
to the jury, the Appellate Court was not justified in reversing without remanding for 
a new trial. Blumb v. Getz.3 

It is now generally accepted, since the case of Toomey v. London B. & S. Ry. Co.,4 
that the plaintiff must make out a prima facie case in order to reach the jury, i.e., his 
version of the evidential facts must be more consistent with the ultimate fact which he 
must prove than with its contrary. A mere “scintilla of evidence” is insufficient, nor 
should the jury be allowed to enter into the realms of speculation.s The instant de- 
cision, however, is a throwback to the “scintilla of evidence” rule since the only con- 
ceivable inference for the plaintiff to establish the deceased’s lack of contributory 
negligence was that the deceased might have seen the defendant’s car and believed he 
could safely pick up the object. But even if he had looked and seen the car, he was not 
in the exercise of due care since the defendant’s car, travelling at the rate of fifty miles 
per hour, was but twenty-five feet away when the deceased stepped into the highway. 
Thus, even though the deceased’s contributory negligence was shown by the unim- 
peached and uncontradicted evidence of the plaintiff’s own witnesses, a mere specula- 
tion from which no reasonable conclusion of due care could be drawn was held suffi- 
cient to prevent a directed verdict. 

Placing the stress of an unclear opinion upon the doubtful proposition that a motion 
for a directed verdict is in the nature of a demurrer to the evidence,‘ the court was led 
astray to hold, in substance, that every conceivable supposition, even though leading 
to an unreasonable conclusion, was to be taken for the plaintiff, and that any testimony 
favorable to the defendant should be ignored. Such a rule is plainly in error. Even 
where the plaintiff’s prima facie case is founded on reasonable inferences, a directed 
verdict for the defendant has been granted where the inferences are rebutted by the de- 
fendant’s direct, uncontradicted, and unimpeached testimony raising a contrary con- 


* Newell v. Cleveland, C.C. & St. L. Ry. Co., 261 Ill. 505, 104 N.E. 223 (1914); Berner, 
Admx, v. E. St. Louis & S. Ry. Co., 207 Ill. App. 544 (1917); of. Code of Civil Procedure, 
§ 841-b, now New York Civil Practice Act, § 265; N.Y. Cahill’s Consol. Laws (1930), c. 13, 
Decedent Estate Law, § 131, Laws of 1920, c. g19. 

2 Blumb v. Getz, 366 Ill. 273, 277, 8 N.E. (2d) 620, 622 (1937). 

3 366 Ill. 273, 8 N.E. (2d) 620 (1937). 

43 Common Bench Rep. (N.S.) 146, 140 Eng. Reprints 694 (1857). 

5 Libby, McNeil & Libby v. Cook, 222 Ill. 206, 78 N.E. 599 (1906); Offutt v. World’s Colum- 
bian Exposition, 175 Ill. 472, 51 N.E. 651 (1898); Metropolitan Ry. Co. v. Jackson, 3 App. 
Cases 193 (1877); Improvement Co. v. Munson, 14 Wall. (U.S.) 442 (1871). 

6 See Scott, Fundamentals of Procedure in Actions at Law 94 (1922); Smith, The Power of 
the Judge to Direct a Verdict: Sec. 457-a of the New York Civil Practice Act, 24 Col. L. Rev. 
III, 112-113 (1924); Gibson v. Hunter, 2 H. Bl. 187, 126 Eng. Reprints 499 (1793). 
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clusion.’ Similarly, if the plaintiff’s prima facie case is avoided by uncontradicted and 
unimpeached evidence, whether given by his own witnesses® or by those of the de- 
fendant,? a directed verdict for the defendant is proper. Failure of the plaintiff to make 
out a prima facie case will also result in a directed verdict for the defendant.'® Further- 
more, if the inferences raised by the existence of physical facts of which the court will 
take judicial notice conclusively rebut what would otherwise be a prima facie case, 
the plaintiff will not be allowed to reach the jury." A fortiori, a verdict should be di- 
rected for the defendant where, as in the instant case, there is both a failure of proof 
and where irresistible conclusions from the testimony of the plaintiff's own witnesses 
rebut an essential element of his prima facie case.** Even a demurrer to the evidence 
will be sustained in such a situation."3 

This decision emasculates both the power of the trial court to direct a verdict, and 
also the power of the Appellate Court to grant judgment notwithstanding the verdict 
since the Appellate Court can grant a judgment notwithstanding the verdict only 
where the trial court should have granted a directed verdict.'4 By sending the case 
back for a new trial, the court indicated that it would not have let the verdict stand. 
Repeated new trials may thus become necessary since, under the decision of this case, 
neither the trial court nor the Appellate Court could grant judgment notwithstanding 
the verdict, nor could they sustain a verdict for the plaintiff on the basis of this evidence. 

The decision of the instant case is contrary to the trend toward increasing the 
power of the court to direct a verdict.*s Nor can it be justified on the theory that a 
presumption of due care of the deceased operated to create a prima facie case for the 
plaintiff, since under the orthodox view the presumption vanished when direct evidence 
was introduced showing the deceased to have been contributorily negligent.” In fact, 


7 McCormack v. Standard Oil Co., 60 N.J. L. 243, 37 Atl. 617 (1897). 

§ Porter v. New York City Interborough Ry. Co., 235 App. Div. 525, 257 N.Y. Supp. 757 
(1932), aff’d 261 N.Y. 587, 185 N.E. 750 (1933); Cleveland, C. C. & St. L. Ry. Co. v. Lee, 
Adm’r., 111 Ohio St. 391, 145 N.E. 843 (1925); Rich dem. Lord Cullen v. Johnson, 2 Str. 1142, 
93 Eng. Reprints 1088 (1740). 

9 Lonzer v. Lehigh Valley Ry. Co., 196 Pa. 510, 46 Atl. 937 (1900); Davis v. Hardy, 6 
Barn. & C. 225, 108 Eng. Reprints 436 (1827) (non-suit); Lomer v. Meeker, 25 N.Y. 361 (1862) 
(non-suit). 

© Austin v. Public Service Co. of Northern IIl., 299 Ill. 112, 132 N.E. 458 (1921); Green- 
wald v. Baltimore & O. Ry. Co., 332 Ill. 627, 164 N.E. 142 (1928); Searles v. Manhattan Ry. 
Co., 101 N.Y. 661, 5 N.E. 66 (1886). 

™ Hunter v. New York, O. & W. Ry. Co., 116 N.Y. 615, 23 N.E. 9 (1889); Lamp v. Penn. 
Ry., 305 Pa. 520, 158 Atl. 269 (1931); Cleveland, C.C. & St. L. Ry. Co., v. Lee, Adm’r., supra 
note 8; Kwiotkowski v. Ry. Co., 70 Mich. 549, 38 N.W. 463 (1888). 

Wallner v. Chicago Traction Co., 245 Ill. 148, 91 N.E. 1053 (1910); Porter v. New York 
City Interborough Ry. Co., supra note 8. 

"3 Cooley v. Galyon, 109 Tenn. 1, 70 S.W. 607 (1901). 

4 Tllinois Civil Practice Act, § 68(3)(b) and Supreme Court Rule 22. 

s E.g., New York Civil Practice Act, § 457-a, Laws of 1921, c. 372; see Smith, The Power 


of the Judge to Direct a Verdict: Section 457-a of the New York Civil Practice Act, 24 Col. L. 
Rev. 111 (1924). 


© Baker v. Delano, 191 Mich. 204, 157 N.W. 427 (1916); Gillet v. Mich. United Traction 
Co., 205 Mich. 410, 171 N.W. 536 (1919); Petro v. Hines, 299 Ill. 236, 132 N.E. 462 (1921). 
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if the trial court had instructed the jury that, in determining the question of contribu- 
tory negligence, it might consider this speculation that “. . . . the pedestrian may have 
observed the coming automobile and believed that ....,” such instruction might 
well have been reversible error as having enlarged the issues presented by the evidence 
since no evidence was presented upon which to base this speculation.'? Judicial hos- 
tility toward the minority rule requiring the plaintiff to prove lack of contributory 
negligence may be a possible explanation of the decision. The result reached, however, 
is deplorable since the difficulty of repeated new trials, already existing where there is 
a direct conflict in the evidence," is extended to cases where the trial court should have 
directed a verdict in the first instance. 


Torts—False Imprisonment—Probable Cause—Punitive Damages—(Illinois].— 
The plaintiff in payment of some purchases tendered a clerk in the defendant’s store 
a counterfeit $5.00 bill. The bill was turned over to the manager, the defendant, who 
went to the plaintiff and said, “Madam, I am sorry; this bill is counterfeit. I have 
called the police. You will have to wait here!’’ He then remained in the plaintiff’s 
vicinity until the police arrived a few minutes later. The plaintiff was taken to the 
defendant’s office by the police for questioning and then to the police station whence 
she was discharged after an hour and a half. Held, affirming the trial and appellate 
courts, that there was sufficient evidence of false imprisonment to support a verdict, 
including punitive damages, and that $750 for the plaintiff was not excessive. Lind- 
quist et al. v. Friedman. 

Rarely is a clash between two policies of the law more clearly delineated than where 
the court in order to uphold a person’s right to freedom from the unwarranted confine- 
ment refuses to direct a verdict and thus deprives a citizen of the immunity which 
should attend those who in a reasonable manner attempt to aid in the enforcement of 
the law.? 

Since submission to words when they are accompanied by threats of force or as- 
serted authority is sufficient to constitute false imprisonment,3 the court could not 
have ruled as a matter of law that there was no confinement. But there is a distinction 
between cases where a person requests an officer to arrest and cases where a person 
lays information before an officer who arrests on his own authority.4 The court might 
well have excluded the evidence of the action of the officers at the police station as an 
aggravation of damages. 

At common law a citizen was privileged to arrest when a crime had been committed 


"7 Galena Ry. Co. v. Jacobs, 20 Ill. 478 (1858). 

"8 Baumann v. Hamburg-American Packet Co., 67 N.J. L. 250, 51 Atl. 461 (1902); Mc- 
Donald v. Metropolitan Street Ry. Co., 167 N.Y. 66, 60 N.E. 282 (1901); Phillips v. Phillips, 
93 lowa 615, 61 N.W. 1071 (1895); however, see note 14 supra. 

* 366 Ill. 232, 8 N.E. (2d) 625 (1937). 

* Harper, Malicious Prosecution, False Imprisonment and Defamation, 15 Tex. L. Rev. 
157, 177 (1937)- 

3 Rest., Torts—Intentional Harms §§ 40, 41 (1934); Harper, Law of Torts 49 (1933); 
Cooley, Torts 435 (4th ed. 1934). 

4 Zinkfein v. W. T. Grant Co., 236 Mass. 228, 232, 128 N.E. 24, (1920); Murray v. Werner, 
192 Ill. App. 564, 568 (1915) (dictum); Baker v. Coon, 102 Neb. 243, 166 N.W. 555 (1918). 





RECENT CASES 319 


and he had reasonable grounds for believing the person arrested had committed the 
crime. But recent cases in some jurisdictions have shown a tendency also to allow a 
reasonable detention if there is probable cause for the belief that a crime has been 
committed.® 

In Illinois, however, not only has the legislature narrowed a citizen’s privilege to 
arrest without a warrant,’ but the courts have in several opinions shown themselves 
desirous of affording a high degree of protection to a person’s interest in freedom from 
confinement.® ‘Even the police have failed to establish their right to detain persons for 
questioning when they have no reasonable grounds for connecting such persons with 
a crime.® It is apparently felt that it is better for a few criminals to escape than for 
citizens to take the law into their own hands.*° 

It would seem, however, that very different social factors should be considered in 
awarding punitive damages against one whose only motives were to aid in the enforce- 
ment of the law. In Illinois, as in most jurisdictions," punitive damages may be 
awarded only where there is malice, wantonness, or wilfulness in the conduct of the 
defendant. In Eshelman v. Rawalt!? the Illinois Supreme Court recognized that puni- 
tive damages were an anomaly in the law today, and the awarding of them should be 
exactingly reviewed. The defendant, in the instant case, was admittedly hasty, over- 
zealous, and possibly inconsiderate in his actions; but only in a state where there is a 
very strong policy against mandatory instructions and directed verdicts would the 
jury have been allowed to consider awarding punitive damages.*3 

In order to combat counterfeiting, the federal authorities must get aid from the 
retailers, but as the law stands in Illinois a merchant can not effectively cooperate 
with the authorities without bearing the risk of punitive damages for false imprison- 
ment. Because knowledge that the money is counterfeit is an essential requirement 
of the crime of uttering counterfeit money, it is impossible for a merchant to rely on 
what would ordinarily be prima facie grounds for believing a felony had in fact been 
committed. It might be sound policy in such a case to direct a verdict in order to allow 
storekeepers an immunity,’4 where the detention was reasonable. The present situa- 

$s Wilgus, Arrest without a Warrant, 22 Mich. L. Rev. 673 (1924). 

6 Collyer v. S. H. Kress & Co., 5 Cal. (2d) 175, 54 P. (2d) 20 (1936), noted 21 Minn. L. Rev. 


107 (1936); Bettolo v. Safeway Stores Inc., 54 P. (2d) 24 (Cal. App. 1936); Begley v. Common- 


wealth, 22 Ky. L. Rep. 1546, 60 S.W. 841 (1901); State v. Griffin, 74 S.C. 412, 54 S.E. 603 
(1905). 


7 Ill. State Bar. Stats. c. 38, § 657 (1937). 
§ Enright v. Gibson, 219 Ill. 550, 76 N.E. 689 (1906); People v. McGurn, 341 Ill. 632, 173 


N.E. 754 (1930); Cox v. Rhode Ave. Hosp., 198 Ill. App. 82 (1916); Greathouse v. Summer- 
field, 25 Ill. App. 296 (1888). 

* People v. Scalisi, 324 Ill. 131, 154 N.E. 715 (1926); People v. Ford, 356 Ill. 572, 191 N.E. 
315 (1934). 

*° Dodds v. Board, 43 Ill. 95 (1867). 

™ Beckwith v. Bean, 98 U.S. 266 (1878); McCormick, Damages 175 (1936); Freifield, The 
Rationale of Punitive Damages, 1 O.S.U. Stu. Bar Ass’n. L. J. 1 (1935). 

% 208 Ill. 192, 131 N.E. 675 (1921). 

*3 Blumb v. Getz, 366 Ill. 273, 8 N.E. (2d) 620 (1937), noted supra p. 315. 


4 Larke v. Bande, 4 Mo. App. 186 (1877); West Chicago St. R.R. Co. v. Luleich, 85 Ill. 
App. 643, 650 (1899). 
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tion points to a need for insurance coverage against the merchants’ risk. Through the 
insurance companies a standardization of the practises of storekeepers in such situa- 
tions could be effected which would give a maximum of assistance to the federal 


authorities with a minimum of interference to the customer and embarrassment to the 
storekeeper. 


Torts—Privacy—Trade-Piracy—Unpermitted Broadcast of Horse Race—[Aus- 
tralia]—The defendant broadcasting company leased the premises adjoining the plain- 
tiff’s commercial racecourse and built an elevated platform overlooking the track. 
From this vantage point it proceeded to broadcast the races. The plaintiff charged ad- 
mission to the track and stipulated on the tickets that the purchaser agree not to dis- 
close any information concerning the races for the day. The plaintiff alleged that the 
defendant’s acts resulted in a decrease in the patronage of the track and sought an 
injunction to restrain the broadcasting of the races. Held, suit dismissed. The defen- 
dants acquired the information lawfully and its subsequent broadcasting was not un- 
der the circumstances unfair to the plaintiff. Victoria Park Racing and Recreation 
Grounds Co., Lid. v. Taylor and others.* 

The instant case illustrates once more judicial hesitancy to grant relief in the 
absence of injury to a conventionally recognized property right. Too simple a notion 
of property has prevented courts from recognizing familiar problems under new fact 
situations.” 

The legality of the defendant’s viewing the race, considered apart from the subse- 
quent use of the information so obtained, depends on the extent to which a landowner 
can keep his property free from interferences having a foreign source. It is clear that 
he has a right to have his land free from the impact of tangible substances, and from 
the intrusion of things less tangible such as unpleasant sounds‘ and noisome odors.‘ 
This protection has even been extended to the interference with sunlight where 
maliciously caused. But where the interference is merely an intrusion upon privacy 
no relief is given,’ except where the loss of privacy affects the rental value of the land.’ 
Therefore, in the instant case, the plaintiff could not prevent the defendant from view- 
ing his land on the grounds of privacy, particularly since he was holding his land open 
to the public; and the economic loss to the plaintiff of an admission price was too 
trivial to warrant judicial attention. 

Legal access to information, however, does not necessarily imply a right to indis- 


*s Cf. similar attempts in combating shoplifting. 


* 37 N.S.W. 322 (1937). A contrary result was obtained by the New York court. Time 
85 (Sept. 6, 1937). 


? See remarks of Erle, J., in Jefferys v. Boosey, 4 H.L.C. 815, 869 ff. (1854). 
3 Harper, Law of Torts, § 204 (1933). 5 Ibid. 
4Jd., at § 181. 6 Jd., at § 187. 


7 Chandler v. Thompson, 3 Camp. 80 (1811); Bryant v. Sholars, 104 La. 786, 29 So. 350 
(1901). See also Tapling v. Jones, 11 H.L.C. 290, 305 (1865); Winfield, Privacy, 47 Law Q. 
Rev. 23, 24 ff. (1931). 


§ Odell v. New York El. R.R. Co., 130 N.Y. 523, 29 N.E. 997 (1892); Duke of Buccleuch 
v. Metropolitan Board of Works, L.R. 5 H.L. 418 (1871), reversing L.R. 5 Ex. 221 (1870). 
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criminate use and dissemination. Thus, an agent upon the termination of his employ- 
ment may not use the trade secrets of his former employer to his own advantage.? 
Again, a spectator properly admitted to the performance of an unpublished play is not 
permitted subsequently to publish it ;*° nor does the recipient of a private letter acquire 
a right to publication." It would appear therefore that the absence of a trespass by 
the defendant in getting the information does not necessarily foreclose the question of 
the legality of the subsequent use of it. 

An interest similar to that in the instant case has occasionally been protected by 
courts who chose to state their result in terms of trespass. In Hickman v. Maisey,” the 
defendant timed the trials of the plaintiff’s race horse from the vantage point of the 
adjoining highway to which the plaintiff held the fee, and subsequently published the 
data. The court found that so unreasonable a use of the highway was not within the 
terms of the easement to the public and consequently held that the defendant was a 
trespasser ab initio. It is hard to believe that the court would resort to such a technical 
category of liability unless it assumed that the plaintiff’s interest in the information 
was entitled to protection against publication.'s But even an ingenious court could 
hardly extend this device to the instant case where the defendant was on his own 
land. 

In other analogous cases courts have faced directly the problem of protecting a man 
from the misappropriation and dissemination of something which although intangible 
is peculiarly his. The so-called piracy cases furnish a good example. In the celebrated 
Associated Press case,'4 defendant news service was enjoined from circulating plaintiff’s 
dispatches until they had lost their news value. It would seem that this doctrine has 
been extended somewhat beyond news cases by Uproar Co. v. Nat. Broadcasting Co.*8 
in which the publication in a cheap form of the script used in a sponsored radio pro- 
gram was enjoined on the ground that it might impair the good will of the sponsor, 
created by the program. But this approach has been rejected in cases involving the 


» Rest., Agency §§ 395, 404 (1933). 


*© Macklin v. Richardson, Ambler 694 (1770); Palmer v. De Witt, 47 N.Y. 532 (1872); 


Aronson v. Baker, 43 N.J. Eq. 365, 12 Atl. 177 (1888). Same as to lectures, Copinger, Law of 
Copyright 36 ff. (7th ed. 1936). 


™ Gee v. Pritchard, 2 Swanst. 402 (1818); Denis v. Leclerc, 1 Mart. (La.) 297 (1811). 


% [1900] 1 Q.B. 752. Accord: Harrison v. Duke of Rutland, [1893] 1 Q.B. 142 (scaring away 
game); Adams v. Rivers, 11 Barb. (N.Y.) 390 (1851) (uttering abusive language). 


"3s Thus in Sports & General Press Agency, Ltd., v. “Our Dogs’ Pub. Co., Ltd., [1916] 
2 K.B. 880, aff’d [1917] 2 K.B. 125, the court, in contrast to the Hickman case, refused to en- 
join the defendant from publishing photographs taken at a dog show, even though he had been 
aware of the sale of the exclusive rights and warned against taking pictures. By analogy, the 
court could have easily under the circumstances found an implied obligation not to publish. 


4 International News Service v. Associated Press, 248 U.S. 215 (1918). For earlier cases im- 
plying similar doctrine, see: Nat. Tel. News Co. v. Western Union Tel. Co., 119 Fed. 294 
(C.C.A. 7th 1902); Fonotipia, Ltd. v. Bradley, 171 Fed. 951 (C.C. N.Y. 1909). 


8 81 F. (2d) 373 (C.C.A. 1st 1936), cert. den. 298 U.S. 670 (1936). See also Associated Press 
v. KVOS, 80 F. (2d) 575 (C.C.A. oth 1935) (broadcasting company pirating plaintiff’s news 
enjoined), rev’d and remanded with instructions to dismiss for want of jurisdiction, 299 U.S. 


269 (1936). 
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copying of designs” or the appropriating of advertising schemes."’ The potentialities 
of the analogy to the piracy of a trade-name, however, has not yet been realized in this 
group of cases. Perhaps the analogy has been obscured because the element of public 
deception has loomed unnecessarily large in the rationale of the trade-name cases."* 
The primary reason for protecting this means of identifying merchandise is to protect 
the owner of the trade-name from the misappropriation by his competitor; deception of 
the public being merely a test of private loss."® The plaintiff establishes a case by 
showing the loss or threat of loss of a trade expectancy which he can be said to have 
created.*° At first, courts recognized the possibility of diversion of sales only where the 
name was used on a competing product.” Protection was gradually given in cases of 
similar but not directly competing goods, e.g., self-playing pianos and phonographs 
on the theory that in the normal expansion of the plaintiff’s enterprise, it might ulti- 
mately take in the defendant’s product.?? Finally, protection was cautiously extended 
to cases of completely dissimilar goods, where no element of unfair competition entered, 
on the theory that the use by others of the plaintiff’s name might weaken its rhetoric 
value and ultimately result in the loss of sales.?3 

Even though in the instant case the plaintiff and the defendant are hardly in direct 
competition, each is appealing to the interests of the sport-loving members of the 
community, and in any event the possibility of loss to the plaintiff is none the less 


%6 Cheyney Bros. v. Doris Silk Corp., 35 F. (2d) 279 (C.C.A. 2d 1929), cert. den. 281 U.S. 
728 (1930). 

"7 Westminster Laundry Co. v. Hesse Envelope Co., 174 Mo. App. 238, 156 S.W. 767 (1913); 
Gotham Music Service v. D. & H. Music Pub. Co., 259 N.Y. 86, 181 N.E. 57 (1932) (two judges 
dissenting on authority of Associated Press case); cf. Coca-Cola Co. v. Old Dominion Beverage 
Corp., 271 Fed. 600 (C.C.A. 4th 1921), cert. den. 256 U.S. 703 (1921). 

18 Nims, Unfair Competition § 8 (3d ed. 1929). 


19 Nims, id., at §9; McLean v. Fleming, 96 U.S. 245 (1877); Nu-Enamel Corp. v. Arm- 
strong Paint & Varnish Works, 81 F. (2d) 1 (C.C.A. 7th 1936); National Biscuit Co., v. Kellogg 
Co., 91 F. (2d) 150 (C.C.A. 3d 1937), cert. den. 58 S. Ct. 120 (1937); Riggs Optical Co. v. Riggs, 
132 Neb. 26, 270 N.W. 667 (1937); see also Fed. Trade Comm. v. Klesner, 280 U.S. 19, 27 
(1929). 

2° Wall v. Rolls-Royce of America, 4 F. (2d) 333 (C.C.A. 3d 1925); Standard Oil Co. of 
New Mexico v. Standard Oil Co. of Cal., 56 F. (2d) 973 (C.C.A. 1oth 1933); Colorado Nat. Co. 
v. Colorado Nat. Bank of Denver, 95 Colo. 386, 36 P. (2d) 454 (1934). 


2 Borden Ice Cream Co. v. Borden Condensed Milk Co., 201 Fed. 510 (C.C.A. 7th 1912). 


22 Wilcox & White Co. v. Leiser, 276 Fed. 445 (S.D. N.Y. 1918); Florence Mfg. Co. v. J. C. 
Dowd & Co., 178 Fed. 73 (C.C.A. 2d 1910); Standard Oil Co. of New Mexico v. Standard Oil 
Co. of Cal., 56 F. (2d) 973 (C.C.A. 10th 1933). For cases advocating theory of confusion upon 
consumer see Wolff, Non-Competing Goods in Trade-mark Law, 37 Col. L. Rev. 582, 592 ff. 
(1937)- 

23 This theory is advocated by Schechter, Rational Basis of Trademark Protection, 40 
Harv. L. Rev. 813, 824 ff. (1927); Schechter, Fog and Fiction in Trademark Protection, 36 
Col. L. Rev. 60, 81 ff. (1936); Tiffany & Co. v. Tiffany Productions, Inc., 147 Misc. 241, 264 
N.Y. Supp. 459 (1932), aff'd 262 N.Y. 482, 188 N.E. 30 (1933); Yale Electric Corp. v. Robert- 
son, 26 F. (2d) 973, 974 (C.C.A. 2d 1928); of. L. E. Waterman & Co. v. Gordon, 72 F. (2d) 272 
(C.C.A. 2d 1934); see also Alfred Dunhill of London, Inc. v. Dunhill Shirt Shop, 3 F. Supp. 487 
(N.Y. 1929); Churchill Downs Distilling Co. v. Churchill Downs, Inc., 262 Ky. 567, 90 S.W. 
(2d) 1041 (1936). 
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real. Conceivably, the plaintiff might go into the “business” of selling his broadcasting 
privileges and consequently come into direct conflict with the defendant.*4 Or, as was 
alleged in the case, the effect of the broadcasting of the races might be to decrease the 
attendance at the track.*5 This result should warrant relief on the analogy of the trade- 
name cases involving completely dissimilar goods. 

There remains the question of how much of his own the defendant must add to 
what he has taken from the plaintiff to make the product or result legally his. In the 
instant case, it may be argued that the defendant transformed the mere observation 
of the horse race into an exciting broadcast, embroidered with entertaining sidelights 
and instructive interpretation. But this argument by analogy seems a most far-fetched 
and hopeless justification for the defendant’s appropriation and dissemination of the 
plaintiff’s show. 

One final consideration remains. The result of protecting the plaintiff is to promote 
his acquisition of future income by strengthening his monopoly of the means of ac- 
quiring it. Since the ultimate purpose of protecting such monopoly is to encourage the 
enterprise, the final decision may well turn on the social desirability of the plaintiff’s 


activity. In any event, a matter of such fundamental social importance might well be 
left for the legislature.* 


Trusts—Liability of Corporate Trustee—Court Order as a Defense to Trustee’s 
Liability—{Texas]_—A corporation deposited securities with the defendant, trustee, 
and issued participation certificates. The trust indenture contained an exculpatory 
clause exempting the trustee from liability except for “gross negligence or wilful 
default.”” Thereafter, a receiver was appointed for the settlor corporation and he on 
behalf of 90% of the trust beneficiaries, requested the receivership court to order the 
defendant to deliver the securities to him. Accordingly, the decree was granted in 
which it was also provided that the receiver should perform the duties of the original 
trustee. The defendant, evidently knowing that not all the beneficiaries were repre- 
sented, complied with the court order. Subsequently, the plaintiff, who was a certificate 
holder, but not one of the 90% represented by the receiver, filed suit for breach of trust 
against the trustee. Held, the beneficiaries are necessary parties to a proceeding that 
destroys the trust or materially alters its terms. Since the plaintiff was not a party in 
the receivership court, the decree was no justification for the trustee’s action. Nat’l 
Bk. & Tr. Co. v. Bruce. 

The standards measuring the liabilities of a trustee under an indenture have not 
been clearly defined by the decisions. Writers disagree on whether the standards ap- 
plicable to the family trustee can be properly applied to the corporate trustee since the 


24In the United States, broadcasting and motion picture rights have become commercial 
assets in both amateur and professional sports. Lit. Dig. 33 (Oct. 5, 1935); Lit. Dig. 41 (Sept. 
19, 1936); Phillips, Hold ’Em Mike, Sat. Eve. Post 25 (Oct. 17, 1936); Time 85 (Sept. 6, 1937). 


2s Many colleges in the United States do not permit broadcasting of football games on the 
theory that it cuts into the gate-receipts. Lit. Dig. 41 (Sept. 19, 1936). 


% See Brandeis, J., dissenting in International News Service v. Associated Press, 248 U.S. 
215, 248 (1918); Handler, Unfair Competition, 21 Iowa L. Rev. 175, 191 (1936). 


* 105 S.W. (2d) 882 (1937). 
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latter’s function is primarily that of bringing borrower and lender together? In some 
respects, the two types of trustees are dissimilar: the trustee under an indenture may 
conclusively rely upon disinterested expert opinion;} notice to such a trustee is not 
necessarily notice to the beneficiary ;4 it may represent conflicting interests;5 the trust 
res usually remains in possession of the settlor. In some aspects, however, the trustee 
under an indenture and the family trustee are alike in that neither, by the inclusion of 
exculpatory clauses in their contracts, can escape the fundamental obligations inherent 
in the trust. Thus, the trustee under an indenture probably has to record a mortgage; 
it must not continue to issue bonds or certificates after knowledge of misapplication of 
proceeds; it must comply with all prerequisites for authentication of bonds ;? where 
trustee has actual knowledge of default, it must notify the beneficiaries if protection of 
the latter’s interests necessitates notice.® 

The trend in recent decisions is to remove the trustee under an indenture from the 
position of a mere stakeholder to that of a fiduciary.» There is a growing hesitancy to 
allow the exculpatory clause to immunize corporate trustees for failure to act when 
protection of the beneficiaries’ interests necessitates action. At most, the exculpatory 
clause will probably serve only to relieve the trustee from the burden of constant 
watchfulness; it will not immunize for inactivity after knowledge that inaction will 
result in injury.'*° In New York, for instance, there already has been legislation im- 
posing greater duties and higher standards upon corporate trustees." In terms of fed- 
eral regulation, the movement has reached its peak in the Barkley Bill now pending 
in Congress,"* of which some of the essential provisions are (a) the trustee’s interests 
shall not conflict with those of the beneficiaries except as provided, (b) the trustee shall 
have active duties before default as well as after, (c) establishment of a standard of 
liability measured by what the prudent man under similar circumstances would do," 


2 2 Bogert, Trusts and Trustees § 789 (1935); 2 Perry, Trusts § 760 (7th ed. 1929); Posner, 
Liability of Trustee under the Corporate Indenture, 42 Harv. L. Rev. 198 (1929); Posner, The 
Trustee and the Trust Indenture, 46 Yale L. J. 737 (1937); McCollom, S.E.C. and Corporate 
Trustees, 36 Col. L. Rev. 1197 (1936). 

3 Hunsberger v. Guaranty Trust Co., 150 N.Y. S. 190 (1914), aff’d 218 N.Y. 742, 113 N.E. 
1058 (1916); Hazzard v. Chase Nat’l. Bank, 159 Misc. 57 (1936) 287 N.Y. Supp. 541, semble; 
Posner, 42 Harv. L. Rev. at 215 (1929); Barkley Bill, S 2344 75th Cong. 1st Sess., § 7(i) 
(trustee permitted to rely conclusively upon expert’s opinion providing there is no bad faith 
or gross negligence). 

4 Westinghouse Electric Mfg. Co. v. B. R. T. Co., 291 Fed. 863 (S.D. N.Y. 1922). 

5 Posner, 42 Harv. L. Rev. at 229 (1929). 

6 Posner, 42 Harv. L. Rev. at 211 (1929). 

7 Doyle v. Chatham & Phenix Nat’l. Bank, 253 N.Y. 369, 171 N.E. 574 (1930) (court im- 
posed liability on rationale of negligent representation rather than on theory of a fiduciary re- 
lationship); see note, 33 Col. L. Rev. 97 (1933). 

§ Marshall & Ilsley Bk. v. Guaranty Inv. Co., 213 Wis. 415, 250 N.W. 862 (1935). 

9See Marshall v. Ilsley Bk. v. Guaranty Inv. Co., supra, note 8. State v. Comer, 176 
Wash. 257, 28 P. (2d) 1027 (1934); Hazzard v. Chase Nat’l. Bank, note 3 supra, (where the 
use of the term “trustee” in indentures was strongly condemned). 

*° 46 Yale L. J. 871 (1937) and cases cited. 

* Laws of 1936, c. goo, adding a new Article §-A to the Real Property Law. 

” Barkley Bill, op. cit. supra note 3. 3 Cf., Restat. Trusts § 174 (1935). 
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(d) abolition of the exculpatory clause. The instant case fits into the general trend but 
reaches an extreme position, since liability was imposed for compliance with a court 
order.'4 The exculpatory clause gave no protection; yet because of such clause some 
courts may have protected the trustee. But, the adoption of the Barkley Bill abolish- 
ing the exculpatory clause, may but need not necessarily result in general imposition 
of liability for compliance with void court orders. 

When, upon advice of counsel, a family trustee complies with a decree which is 
obviously void, liability will probably be imposed, even though such a trustee has 
acted in good faith and exercised due care in selection of an advisor.’s It is questionable 
whether the trustee under an indenture should have a greater obligation towards the 
bondholders than to use reasonable care in the selection of counsel. Note that the 
Barkley Bill allows the trustee, in absence of bad faith and gross negligence, to rely up- 
on expert opinion concerning statements in the indenture.” 

Where, however, any kind of trustee complies with a court order, the validity of 
which, as in the instant case, may be reasonably questioned, other considerations 
enter. The trustee’s position seems analogous to that of a public officer who acts under 
an unconstitutional statute. The courts differ as to whether such officer should be 
liable, but it is submitted that the better view is that which affords immunity.'? The 
trustee’s position also seems similar to that of a sheriff who after seizing goods under a 
process which is fair on its face, although prior proceedings have been unlawful, is 
nevertheless protected."* To impose liability on a trustee even though compliance is 
the result of reliance upon competent counsel would force a trustee to appeal from all 
adverse decisions in trial courts. Thus, a trust estate could settle its litigation only at 
a considerable cost in time and money. The result may also tend to encourage inaction 
on part of trustees, or make them demand provisions for indemnity by the beneficiaries 
who may be unable to find a willing surety or to finance the surety bond. 


4 It should be noted, however, that liability possibly may have been imposed because the 
trustee did not inform the receivership court that some of the beneficiaries were unrepresented 
in court. 


8 Pierce v. Prescott, 128 Mass. 140 (1880); (liability of guardian to ward); Jn re Ward’s 
Estate, 92 Conn. 286, 102 Atl. 586 (1917) (semble); Nat’l. Trust Co. v. Gen. Finance Co., 
[1905] A.C. 373; Bogert, 3 Trusts & Trustees, § 541 (1935). 

6 Barkley Bill § 7(i), op. cit. supra note 3. 

17 People v. Salomon, 54 Ill. 39 (1870); State v. Gardner ,54 Ohio St. 24, 42 N.E. 999 (1896); 
Dodd, Cases on Constitutional Law go-7 (2d ed. 1937); Crocker, Tort Liability of Public 
Officers Who Act under Unconstitutional Statute, 2 So. Calif. L. Q. 236 (1929). 

*8 Mechem, Public Offices and Officers § 769 (1890). 
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What Is Ahead of Us? By G. D. H. Cole, Sir Arthur Salter, Wickham Steed, Sidney 
Webb, P. M. S. Blackett, Lancelot Hogben. New York: The Macmillan Co., 
1937. Pp. 192. $2.00. 

The Future of Liberty. By George Soule. New York: The Macmillan Co., 1936. Pp. 
187. $2.00. 

Periods of adversity and despair are prolific in prophecy. Predictions of disaster 
to come have been dispensed by many vendors since 1929, with the prophets of doom 
becoming each year gloomier and more numerous. The technique of the prophets is 
necessarily that of soothsayers and astrologers, not that of scientists or mathemati- 
cians. Scientists predict natural phenomena with accuracy when they have isolated the 
variables and mastered the uniformities of their behavior. Lawyers endeavor with 
somewhat less success to forecast the probable action of courts from a perusal of princi- 
ples and precedents. Social scientists and journalists, who are concerned with nothing 
less than the whole future of civilization, experience least success in their efforts at fore- 
casting because the determinants are not isolated and the variables are so complex as 
to defy classification. Knowledge is therefore replaced by hope, despair, belief or de- 
sire as a foundation for guessing the shape of things to come. 

Despite these obstacles, honest efforts at historical analysis and social interpreta- 
tion do occasionally lead to suggestive hypotheses regarding the future. The authors 
whose guesses are here exposed to public view are honest observers whose experience 
entitles them to a respectful hearing. All of them opine that much is rotten with the 
world. All of them are pessimistic regarding the prospects of liberal capitalism, of inter- 
national peace and of the democratic ideology. All of them assume that some form of 
economic “‘collectivism”’ or “socialism”’ is inevitable, and all hope that the new dispen- 
sation may be the means of preserving liberal civilization rather than a means of de- 
stroying it. Since these fears and hopes are all but universal in democratic societies, 
and since most available signs and portents tend to substantiate them, the value of 
these books lies less in the conclusions set forth than in the reasoning behind the con- 
clusions. 

George Soule, well-known liberal collectivist of New Republic fame, eloquently re- 
states the presuppositions of the American democratic tradition and neatly poses 
the problem of redefining “liberty” in a complex and changing society. In view of 
the fact that law as a device of social control and adjustment is conservative and static 
whereas politics is fluid and dynamic, the problem may appear to be of less concern to 
lawyers and jurists than to politicians and common citizens. But in America at least 
the peculiar institution of judicial review and the current efforts of the lawyers to en- 
visage the law not as a series of empty abstractions but as a tissue of living social real- 
ities confront the custodians of the law with an imperative obligation to face the issue 
which Mr. Soule presents. 

He points out that liberty, when defined simply as freedom from restraint, is anti- 
thetical to equality in an age of huge combinations in the world of business. In so far 
as it promotes monopoly and economic oligarchy, it is also antithetical to democracy. 
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In his chapter on “Liberty League Liberty”’ he reviews the findings of the Black Com- 
mittee to Investigate Lobbying Activities, with emphasis upon the strange manipula- 
tions of utility interests and upon the relationship between Big Business and profes- 
sional patriotic organizations. Mr. Soule has scant respect for Walter Lippmann’s 
panacea of a “compensated economy” in which free enterprise survives by virtue of 
regulated /aisses-faire. He pleads for “socialized liberty’’—i.c., “(planned abundance” 
or socialism, based not upon revolution and dictatorship but upon the democratic 
tradition. 

Mr. Soule is obviously a Fabian, as are the authors of What Is Ahead of Us? These 
essays by G. D. H. Cole, Sir Arthur Salter, Wickham Steed, Sidney Webb, P. M. S. 
Blackett and Lancelot Hogben were originally presented as lectures before the Fabian 
Society. They are polished, incisive and persuasive, with the possible exception of Sid- 
ney Webb’s contribution which is merely an uncritical rehash of his Soviet Communism. 
Mr. Cole contends that capitalism can survive, but only at the cost of war, Fascism and 
a general lowering of living standards everywhere. Sir Arthur gropes for a “way out”’ 
which will mitigate economic nationalism and the drive toward autarchy. Mr. Steed 
brilliantly reviews the rise of dictatorship. Mr. Blackett deals with the next war, and 
Mr. Hogben with the impending decline of the western populations. All are agreed 
that the immediate prospect is for a catastrophic and civilization-shattering conflict 
between nations, precipitated by Fascist aggression. They see no way of escaping this 
dismal destiny save through a powerful and effective united front of the forces of lib- 
eralism against the totalitarian sabre-rattlers. 

The nature of the world’s political dilemma is reasonably clear. The only possible 
basis for resolving it in the present crisis i.e., an international system of collective secur- 
ity to enforce peace against aggressors, is equally clear. The nature of the economic 
dilemma is more confused. No easy solution is at hand. The dreary prospects and the 
probable futility of Fabian socialism are more apparent to the British Fabians than 
to Mr. Soule. Even in the western democracies it seems unlikely that any genuine 
socialism can be achieved without revolution and dictatorship. If this threat became 
serious, the outcome would be not socialism but Fascism. Despite Mr. Soule’s elo- 
quence, liberals who have not yet despaired utterly must continue to hope for, and work 
toward, a modified property-and-profit economy within the framework of democratic 
institutions and the liberal ideology. 

The gravest threat of the moment, however, is one which Britishers are of necessity 
more keenly aware of than Americans. It is the menace of the Second World War. 
This disaster, which may well close all avenues of escape from the economic dilemma, 
could still be averted by co-operative action on the part of the British Empire, the 
United States, France, the Little Entente and the Soviet Union to checkmate the new 
Triple Alliance of Fascism. In the community of nations, as in other communities, 
anarchy and chaos are the ineluctible consequences of non-enforcement of law and of 
the cowardice and paralysis of those intrusted with law-enforcement in the face of or- 
ganized criminality. The powers of peace, order and liberalism have thus far been un- 
willing to run risks or assume responsibilities. Under these circumstances no great 
gift of prophecy is required to forecast the gradual spread of lawless violence over the 
world. If liberal civilization cannot face this challenge and act vigorously to save itself 
from doom, it will deserve the disastrous destiny which looms before it. 


Frepericx L. ScHuMAN* 
* Professor of Political Science, Williams College. 
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Cases and Other Materials on Trade Regulation. Edited by Milton Handler. Chicago: 
The Foundation Press, Inc., 1937. Pp. xxxv, 1287. $7.00. 

Cases on Trade Regulation. Edited by S. Chesterfield Oppenheim. St. Paul: West 
Publishing Co., 1936. Pp. lii, 1518. $6.50. 

One of the chief merits of the “case-method’’ of legal study was the training it gave 
to the student in the use of the original materials in use by the courts in the develop- 
ment of the law. The early case books represented the general opinion of that day that 
the law was developed by the application and new extension of the principles which had 
been applied in the decided cases of the past. These two case books show strongly the 
influence of the modern idea that much material which is not to be found in the report- 
ed cases enters into the make-up of the law. In very few fields of the law can this theory 
be better demonstrated than in the field of trade regulation, and a comparison of two 
new case books on the topic of the law, each by a recognized authority on the subject, 
offers an opportunity to examine how these extra-legal materials can be collected and 
presented to the modern student. Such an examination cannot be made in a review of 
the books written before much experience in their use. 

Both books cover very largely the same materials, but the order is somewhat differ- 
ent. Professor Handler follows his historical introduction with materials on the com- 
mon law as to restraint of trade and combinations, and then takes up the Sherman 
Anti-trust Act. Then the subject of trade marks and trade names, and the various 
forms of unfair competition and other illegal practices are considered, leading to a con- 
sideration of the Clayton Act and the later statutory attempts to control industry by 
statute or administrative agency. Professor Oppenheim takes up trade marks, unfair 
competition and other forms of control before he deals with the problems of restraint of 
trade and monopoly. Each arrangement has some advantages not possessed by the 
other, and both have the disadvantage, which is the bane of all editors of case books, 
of requiring many cases to appear before others which are really essential to their com- 
plete understanding. Since the early activity of governmental interference in this coun- 
try took the form of protection of competition, rather than of regulation, the reviewer 
prefers the arrangement of Professor Handler for use in a course where the emphasis is 
upon governmental control, rather than upon the mutual rights, privileges and duties 
of competitors. 

Professor Handler devotes more than one hundred pages to a preliminary discussion 
of the development and general characteristics of the business system. He has gathered 
here much early historical material that otherwise would not be accessible to the stu- 
dent, and has combined it with excerpts from standard authorities. Probably very 
few teachers of the course would have time to cover this material even superficially, in 
view of the fact that our modern experience in this field is based on such radically dif- 
ferent premises that the early history of the law in this field is of much less value than 
in most others. Professor Oppenheim’s eighty-seven page introduction is composed 
very much more largely of his own statements, and deals more with the present, than 
with the historical aspects of the problem. It is a general preview of all of the problems 
to be considered in the course. It is hard to see why the editor felt it to be necessary to 
devote nineteen pages of this introduction to a reprint of portions of the opinions in 
the Schechter case. That case had an important political effect, but it seemingly has 
made very little contribution to our law upon the subject of trade regulation. 

In both case books, there is a wealth of material in the footnotes, in addition to that 
incorporated in the text itself. The attempt has apparently been to make the footnotes 
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exhaustive rather than selective. For the instructor’s use, that may be desirable, 
though very few instructors would be able to read all of this material in preparation for 
teaching the course for the first time, and certainly no one could expect any student 
to become familiar with even a small fraction of it. It is at least open to question if the 
books would have been more useful to the students if the editors had undertaken the 
task of selecting from this mass of material only so much of the best as it would be pos- 
sible for him to read. How far are we justified in expecting a student to pay for mate- 
rial which is useless to him but which saves the instructor a good deal of time that would 
otherwise have to be spent on digests and indexes? But there is no question that this 
material would be of immense value to any practicing lawyer who has cases in the field 
covered by these collections. Either book will give him excerpts from much material 
to which he could not otherwise have access without considerable trouble, and besides 
will give him references to practically all of the cases and legal writings on the problem 
he has at hand. 

But the criticisms that can be made of either of these two books are trivial when 
compared with their merits. A teacher of a course on trade regulations ought to be 
profoundly grateful if he had the use of only one of these books, when he has the oppor- 
tunity to choose between them, and to use the best of each to guide his own thinking 
on the subject, he must realize how fortunate he is. 

H. L. McCurntocx* 


How Lawyers Think. By Clarence Morris. Cambridge: Harvard University Press, 
1937. Pp. 144. $1.50. 

There seems to be an inverse relation between the ability to expound a systematic 
theory of an art and successful work in that art. The greatest advances in science 
have been made by men who either have no explicit theories of scientific method or 
who, when they talk about ‘how they think’ at all, talk badly. The world’s greatest 
music and poetry have been the work of men who had no clearly formulated theories 
of these arts. Political scientists have not built empires and there appears to be little 
connection between the acquisition of great wealth and the ability to formulate eco- 
nomic theories systematically. It is obvious, then, that to do or make things well one 
need not be able to make explicit the nature of one’s activity. However, in order to 
communicate to others what it means to do or make things weil, one must be able to 
exhibit the principles of the art he is attempting to teach. Mr. Morris’s book, How 
Lawyers Think, undertakes to do this for the art of “legal problem solving.”’ 

He says, “It is an attempt to generalize expressly on the subject of the solution of 
legal problems so that the student of the law may have a systematic theory which may 
be useful in formulating or criticizing habits of thought.’”’ Such a theory Mr. Morris 
attempts to provide by a few hundred words each on such topics as “The Natural 
History of Problem Solving,’’ “Past Experience and Present Problems,’’ “Logic and 
the Solution of Problems,” “Immediate Inference,”’ “‘Syllogisms and Problem Solv- 
ing,” “Classification and Definition,’ “The Extension and Intension of Terms,’’ “In- 
ductive Logic,”’ and “Theory and Reasoning.” The briefness of Mr. Morris’s presenta- 
tion is not due to his skill in grasping essentials nor to his extraordinary capacity for 
contracted exposition. On the contrary, despite the slightness of his book, it wanders 
at random high above the surface of dozens of the chief problems of metaphysics, 


* Professor of Law, University of Minnesota Law School. 
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psychology, logic, grammar, and legal casuistry. The author is unaware of when he is 
hovering over any of these problems and hence of the relations between them. 

The student who looks to this book for a systematic theory will find instead a few 
commonplace remarks about what is involved in thinking. In addition to this, he will 
find a few disconnected bits of information which he might otherwise have gleaned 
from a hasty reading of contemporary textbooks in logic. The student will find that 
“legal thinking, like all purposive thinking, is directed toward the solution of prob- 
lems.”’ He will discover the simplest figure of the syllogism, that words can be used 
with a variety of meanings, and that to assert that all S is P implies some S is P, where- 
as to assert that some S is P does not imply all S is P. He will see, too, that these things 
have something to do with applying rules of law to particular cases. Assuming that he 
has an ordinary man’s intelligence and familiarity with the law, the student will not 
learn a thing from this book that he did not know before he read it. In so far as the 
book contributes anything to its purpose, it does so by furnishing another example 
which illustrates the importance of having an explicit theory of critical thinking before 
one attempts to communicate it to others. 

No lawyer thinks the way Mr. Morris says lawyers do, nor would they want to if 
they could. Thinking is not a matter of making definitions in one place, classifying 
things in another, inferring in a third, and making practical judgments in some fourth 
place. How these activities are organically related to each other and to the use of 
language, a systematic exposition of the nature of thinking should make clear. Mr. 
Morris’s book does not do this. 

It is clear that lawyers may be successful without ever having engaged in any special 
study of philosophy or of the arts of logic, grammar and rhetoric. This is not the place 
to consider whether the study of philosophy and special training in these arts would 
either produce better lawyers according to contemporary standards or produce a dif- 
ferent kind of lawyer altogether. However, those who hold to either of these positions 
clearly will receive no encouragement from Mr. Morris’s book. If the relations between 
the study of philosophy, logic, grammar and rhetoric and the solution of legal problems 
are as trivial and insignificant as they appear to be in Mr. Morris’s presentation, legal 
educators and practitioners are thoroughly justified in not giving these studies even 
the slightest consideration. Philosophy and the liberal arts might well say of some of 
their friends as Voltaire said of his, “God protect me from them; I’ll take care of my 
enemies myself.” 

ArtHur L. H. Rusin* 


Fundamental Principles of the Sociology of Law. By Eugen Ehrlich, translated by 
Walter L. Moll, with an introduction by Roscoe Pound. Cambridge: Harvard 
University Press, 1936. Pp. xxxvi, 541. 

Eugen Ehrlich’s book is one, the reading of which can afford great pleasure and in- 
struction, but only at the cost of unusual patience and concentration. It is an utterly 
unsystematic book. It contains twenty-one chapters which follow each other in a se- 
quence, the logic of which is not apparent to the reader.t The author remarks in pass- 


* University of Chicago. 


* The German original, published in 1913, contains neither an index nor an analysis of chap- 
ters. The addition of both to the English version of Ehrlich’s book is a great improvement. 
If I may offer advice to the reader it is this. Read first the last two chapters of the book which 
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ing? that ‘the man who is not an artist is a poor man of science.”’ As a matter of fact 
Ehrlich’s attitude towards the problems he deals with in this book is much more the 
attitude of an artist than of a scholar, in spite of the fact that he shows a quite extraor- 
dinary mastery of legal history and foreign law. His strength does not lie in the 
clear-cut statement and exposition of theses. It is the abundance of legal and extra- 
legal material which gives the book its particular flavor and makes it so stimulating. 

The choice of this material is not made without conscious purpose; the author in- 
tends to evidence from these facts the fruitfulness of the sociological method. Sociology 
—including the sociology of law—, as he sees it, must be a science of observation, and 
its attention will be directed primarily to the concrete, not the abstract. 

The concrete consists of the individual facts which we observe here and now and 
from which we derive our conclusions by way of generalization. The conclusions may 
be erroneous but in any case they are based on real facts; the error arises by way of 
false deductions which misinterpret the observed data. “‘Our perceptions and sensa- 
tions are always true; only the conclusions we draw from them can be false.’’4 

In order to acquire an adequate understanding of legal reality, it seems to Ehrlich, 
that all we have to do is to approach the social facts without any preconceptions, to 
let them speak for themselves, and to use them as our guide. Theoretically the whole 
book is directed by this maxim for research. 

But what are facts which have not been interpreted, correlated and evaluated by 
the observer? He must, first, be at some distance from the factual sphere before he 
can hope to describe and distinguish the relevant features of a particular fact. Whether 
or not his statements concerning factual material are to be recognized as true by every- 
body, whether his interpretation of the data is correct, depends entirely upon the right 
choice of the observer’s standpoint. 

Although Ehrlich does not express himself on the point, he also has chosen a defi- 
nite standpoint on the basis of which he judges. In the selection and interpretation of 
the material, he is guided by some general ideas as to the function of law. It is not 
the plenitude of material facts which, in the last analysis, counts, but the underlying 
ideas which are to become apparent from consideration of numerous and often repeated 
illustrations derived from legal history, foreign laws and recent developments of law. 
The fact that those ideas need so ample a documentation implies a strain of the ab- 
stract inherent in them. The barer and more abstract the ideas, the greater the neces- 
sity to clothe them with the concreteness of illustration. 

To distinguish and assemble Ehrlich’s leading ideas, we must put together many re- 
marks scattered in many repetitions, throughout the book.® The distinction between 
the following is fundamental: facts of the law, legal norms, legal propositions, norms for 

By facts of the law, he understands certain primary basic phenomena of social life 
which form the immediate basis of the legal order in human society. ‘“The whole eco- 


deal with the methods of the sociology of law. Then go back to chapter V (the facts of the law) 
and, after that, read the following chapters in the order given: II, III, VII, XVI, VIII, IX, 
X, VI, IV, XI to XV. 

?P. 472. 3 P. sor. “P. 9. 


® The reader will find very helpful Roscoe Pounds’ introduction to the English translation. 
In addition to that, the reading of Ehrlich’s short article in 36 Harv. L. Rev. 130 ff. (1923):may 
be of great value for the American student of Ehrlich’s sociological theory of law. 
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nomic and social order of the human race is based upon the following small number 
of facts: usage, domination, possession, disposition (usually by contract or by testa- 
mentary disposition).’’? These facts of the law are social structures to be found wher- 
ever human beings are living together. The facts of the law exist before any positive 
law arises, even before any social order consisting of general rules of conduct comes into 
existence. Thus: “The family is older than the order of the family; possession ante- 
cedes ownership; there were contracts before there was a law of contracts.’’® 

Ehrlich, to be sure, realizes the anomaly of speaking of facts of the law before any 
legal order was created. He regards law, however, as not something which has been 
added to the facts of the law from above or outside. These facts, by their very exist- 
ence, determine the rules of conduct for the human associations; they are the elements 
into which the diversities of our legal world, and in part of the world of the other norms, 
resolve themselves.? 

Wherever such facts of the law come to exist—and we find them, though in vari- 
ous manifestations, in every human society—there arises at the same time also a legal 
order. The facts of the law “determine’’ the rules of conduct for human associations; 
rules of conduct “‘derive’”’ from the facts of the law." 

What kind of legal order can this be which comes into existence on such a purely 
factual basis? It is certainly not the law created by the state. No more is it a legal 
system developed by juristic science. Both these systems, although in the foreground 
of interest for lawyers of today,—a narrowness of viewpoint sharply criticized by Ehr- 
lich,—must not be identified with the legal order. One must take a long step behind 
the codes of law and, moreover, the decisions of the courts and legal literature to reach 
“the basic form’”’ of the law; a legal order which is not mere doctrine, dogma or theory, 
but “dominates life itself even though it has not been posited in legal propositions,” 
i.e., the living law." 

Law in its basic form coincides according to Ehrlich with the inner order of the as- 
sociations (Verbaende) which is determined by /egal norms. ‘‘The inner order of the 
associations of human beings is not only the original, but also, down to the present 
time, the basic form of law.’’* That which is truly vital in the law is rooted in such a 
genuine social order. 

We here come upon the gist of Ehrlich’s theories. Social reality appears to him as a 
complex of various associations which he considers as the building stones of the social 
world. 

What is meant by an association? For Ehrlich it is the common denominator of all 
groups of human beings which do not have the character of a society; e.g., family, clan, 
house-community, and also churches, professions, political parties, states, business cor- 
porations, etc." 


7P. 118, cf. pp. 192, 474. 9P. 118. ™ Pp. 493, 41. 

® Pp. 35, 36. 1 P. 192. Pp. 77 ff. 

*3 Modern sociology has introduced the fundamental distinction between associations, i.e. 
such groups of human beings as are organized for a limited and definite purpose, on the one 
hand, and communities which have grown up without a conscious purpose, on the other hand. 
See especially, Cole, Social Theory 37 (1920); MacIver, Community 25 ff. (1920). German 
sociologists distinguish similarly, since Toennies, Gemeinschaft und Gesellschaft (sth ed. 1927), 
between Gesellschaft and Gemeinschaft. Ehrlich’s description of social life within groups suffers 
from an over-simplification of the character of social relations which in fact vary greatly ac- 
cording to the sociological structure of the particular group. 
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Every association possesses its independent inner order.'s This order constitutes 
the organization of the group. “Organization is the rule which assigns to each indi- 
vidual his position and his functions.’*5 The individual exists as a member of one or 
more associations; he is never actually an isolated individual.” Whatever the indi- 
vidual accomplishes, he does as the exponent of the social group to which he belongs.*? 
That view pushes to the utmost the theory of the interdependence of the individual 
and his community. Ehrlich was quite right in opposing to a purely individualistic 
conception of law as it prevailed at the end of the nineteenth century, the idea of a 
social law and social justice."* The antagonism existing toward these ideas led him into 
unjustified overstatement. Ehrlich does not take into consideration the possibility 
of a man’s leaving one association and entering another, a contingency which may, 
indeed, have a great influence upon the man but certainly does not destroy his identity 
as an individual. 

Moreover, Ehrlich fails to see that the innate creative powers of man, that endow- 
ment which distinguishes man from animals, is rooted in supra-national humanity. Is 
it not true that every really original work, whether in the field of art, science or litera- 
ture, isolates the individual from the community to which he belongs and sets him 
apart from the common throng who live in the thrall of the traditional? And is it true 
that law in its basic form is nothing more and nothing else than the inner order of the 
particular group of human beings? Ehrlich further observes :‘“The order of the associa- 
tions is determined by legal norms... . that flow from the facts of the law, to wit: 
from usages which assign to each member of the social association his position and 
function” (pp. 38, 169). But it is not only legal norms which regulate the conduct of 
members of the association; there exist also other rules of various kinds; rules of reli- 
gion, of custom, of honor, of decorum, etc. The common quality of all these various 
rules is that they are the resultants of the forces that are operative in society." 

In early times, we find a multiplicity of associations, each of them having its own 
individual law. Ehrlich emphasizes the uniqueness of every association, no matter how 
small, and of its law. The legal norms of which the order of the associations is com- 
prised, are concrete, being applicable to individual cases. ‘(One may contend that each 
and every, even the smallest, social association, every family, every house, every vil- 
lage . . . . every country has its own law, its own religion.’’° 

On the other hand, it is not only the association which creates legal norms; in the 
course of historical development, the heterogeneous associations lose their independ- 
ence; they become members of a society which possesses an order consisting of legal 
norms of general validity." 

‘What is a society? Society is the sum total of the human associations that have 
mutual relations with one another.’’?? Society of the highest order is ‘‘a society con- 
sisting of the civilized nations of the earth; within this society are various narrower 
societies, e.g., a society of the Christian and of the Mohammedan nations, and lastly 
societies that comprise only the individual civilized nations.”’ 

4 Pp. 26 ff., 39. is P. 8s. 6 P, 62. 

*7 In Ehrlich’s opinion this is true also in the case of creative work in the field of science and 
art. ‘‘An invention is not the deed of an individual, but a deed of society through an individual. 
.... The inventive thought will spring up in every mind that has received sufficient training 
as soon as the requisite conditions exist,’’ p. 408. 

8 Cf. D. 53. 2 P. 151, of. p. 159. =P. 26. 
7° P. 32. =P, 152. 











334 THE UNIVERSITY OF CHICAGO LAW REVIEW 


But can one really assign these very different things to a single category? Ehrlich’s 
definition of society is an abstract construction to which no sociological entity cor- 
responds. His book is entirely wanting in any analysis of such basic social phenomena 
as a political community, a people, a nation, a community of law, and their interrela- 
tion. Ehrlich holds that the state is an organ of the society.*3 To accept this statement 
as true we must interpret “‘society’’ as a definite political community which has 
achieved a permanent legal organization. According to Ehrlich the state is a relatively 
late product of history. Originally a purely military formation‘ under the leadership 
of a king, the state gradually developed by absorbing more and more extraneous func- 
tions, including the administration of justice.*s At that point a state law comes into 
existence which steps in beside its predecessor, the non-state law, which, however, 
even though curtailed, does not cease to exist. The time has now come for the formula- 
tion of legal propositions—Rechtssdtzen—which Ehrlich sharply differentiates from 
legal norms (Rechtsnormen). “The legal proposition is the precise, universal binding 
formulation of the legal precept in a book of statutes or in a law book. The legal norm 
is the legal command, reduced to practice,” as it obtains in a definite association, per- 
haps of very small size, even without formulation in words. . . . . The legal proposition 
is always couched in general terms; it can never be as concrete as the case itself 
Legal propositions are created by jurists.’’7 

In every society the legal norm predominates; in comparison to it the legal proposi- 
tion fills a secondary place. Ehrlich goes so far*® as to place legal propositions in a 
second legal order which he describes as an order ‘‘which has been imposed by society 
upon the associations.’ This order has been created by means of legal propositions, 
and is enforced solely by means of the activity of the courts, and the other tribunals 
of the state. Legal propositions owe their existence to a process of generalization. The 
creation of legal propositions frequently results in an enrichment of legal life in that 
from the newly created propositions new legal norms originate. By reaching this re- 
sult, the legal propositions serve their ultimate purpose, to become a part of the living 
law.?9 

Ehrlich holds that there exists a third category of rules of law, consisting of the 
norms for decision (Entscheidungsnormen). The norm for decision is a rule of conduct 
for the courts, in contrast to the legal norms which contain general rules of conduct.*° 


23 Pp. 130, 154. 

24 Cf. the chapter, The Birth of the State in Edward Jenk’s book on State and Nation (1919), 
in which the same idea has been developed more fully. 

2 Pp. 138 ff. 

%6 This phrase reads in the German original (p. 30) ‘‘der ins Handeln umgesetzte Rechtsbe- 
fehl,’’ the English equivalent of which is, it seems to me: “‘the legal command put into ac- 
tion.”” The present case is among the very rare cases where the translation is not quite satis- 
factory. On the whole it is a very competent one. The translator as a rule adheres faithfully 
to the author’s wording, in some instances following him a bit too closely. Thus the word 
“selbstverstandlich,” a rather colloquial expression which Ehrlich uses again and again, is 
translated throughout by “‘self-evident(ly)”’ whereas sometimes the context gives it the sense 
of “‘it goes without saying,”’ “‘naturally,”’ “‘it stands to reason,”’ and there are also not a few in- 
stances where the best thing is just to omit it. 


27 Pp. 38, 173, 175. 2 Pp. 38, 192 ff. 
#8 Pp. 197, cf. p. 211. 3° Pp. 122 ff. 
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Norms for decision become effective only in the rare cases of legal controversy." If 
such a controversy arises, the inner order of the association has been already disturbed. 
Law in its basic form as manifested in legal norms is of a static nature; it coincides with 
the non-controversial law of social associations and is antecedent to the judge. The 
norm for decision must be created by the judge in each particular case even when he 
decides the controversy on the basis of a legal proposition. Ehrlich strongly opposes 
the contemporary European doctrine, which today also receives support from many 
Continental writers, according to which the function of the judge is merely to apply the 
statute.3? For Ehrlich the realm of norms for decision is in the field of judge-made law. 

On the other hand, Ehrlich points out that the norm for decision is not yet a part 
of the living law. The route to that goal passes over the bridge of the legal proposition, 
which for its part assumes the character of a rule of the living law in so far as social 
relations are actually ruled thereby. Thus “‘a legal proposition which dictates to the 
courts and administrative tribunals the course of action which they are to follow con- 
tains what amounts to a legal norm for the courts and administrative tribunals as soon 
as these bodies actually carry it out.”’33 Every norm for decision, to be sure, already 
contains the germ of a legal proposition. But to establish a legal proposition further 
intellectual efforts are required: we must extract from the norm for decision that which 
is universally valid, and state it in a proper manner.*4 It is up to the learned jurist to 
accomplish this. Formulating the legal proposition he acts as a person commissioned 
by society.35 The shaping out of legal propositions on the basis of judge-made norms 
for decision is the specific task of such creative jurisprudence as was developed by the 
Roman jurists: a juristic science not content to limit itself to making a faithful and 
unprejudiced presentation of that which is law, but striving to create norms.* A great 
part of the content of statutes has been taken from the juristic law (Juristenrecht). The 
legal proposition does not therefore cease to be juristic law because it is given statutory 
form. 

Ehrlich makes a clear distinction between state law and juristic law.s’ In his opin- 
ion state law in the proper sense of the word is to be found only where the particular 
tule has been created by the state.3* The part played by the state in the creation of 
law is generally much overrated; it is in truth a very limited one.3? The bulk of rules 
of state law consists primarily of norms concerning the organization of public author- 
ity, and of legal commands directed to courts and administrative bodies. When the 
state goes beyond this field of legal operation, as a rule it borrows the contents of its 
legal provisions from juristic law as it has been developed by legal writers, lawyers 
and judges. Ehrlich mentions in this connection a further factor from which a re- 
striction of the significance of state law results. A statute once in force, goes its own 
way irrespective of the intent of its author. “Whether the legal proposition is effective, 
whether it has the effect that was desired, depends exclusively upon whether it is a 
means adapted to its purpose.”’4* The statute per se—whether state law proper or 
juristic law—is not a part of the living law. To enter the sphere of living law, the 
statute must undergo a process of transformation which is beyond the control of 
state-power. The state is powerless in this sphere in which society sets the standards. 


3 P. 41. 4P, 175. 


»# Pp. 177 ff. 35 P. 197, of. pp. 211 ff. 37 Pp. 188 ff. 39 Pp. 368 ff., 389, 397. 
33 Pp. 192-93. *P. 128. 38 P. 367. *P. 37%. 
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To concentrate its energies almost exclusively upon the study of legal proposi- 
tions, and to neglect the legal norms as living in the people’s thoughts and acts, 
this Ehrlich considers the great mistake of Continental juristic science of pre-war 
times. ‘The law does not consist of legal propositions, but of legal institutions.’’+ 
Legal institutions spring from the social and economic constitution of society, inde- 
pendently of the state and legal propositions.” They are the basic phenomena of legal 
life,43 the skeleton of the living law. 

Which are the sources of knowledge of the living law? Ehrlich deals with this ques- 
tion in the last chapter of his book under the head “‘The study of the living law.’’ He 
holds that the judicial decision, though of outstanding significance for an understand- 
ing of the legal order, does not give a perfect picture of legal life. In our days the most 
important source of knowledge of the living law is the legal document. Modern legal 
life is predominantly controlled not by statute law but by the business document, 
which must be interpreted, however, in a proper manner, i.e., as a part of the living 
law. Only that part of the document which the parties normally put into action, is 
living law. The legal document must be measured by actual life. 

In addition we have to study the living law which has not been embodied in a legal 
document. “There is no other means but this, to open one’s eyes, to inform oneself 
by observing life attentively, to ask people, and note down their replies.’’ In doing 
so one will note many survivals of the old law which lives on under the thin surface of 
modern statute law, but more important is the observation of the germs of new legal 
developments yet unknown to the codes. Only by using such methods of sociological 
research will we ascertain the law which dominates life itself, the living law. 

The fruitfulness of Ehrlich’s point of view is undeniable. We cannot suppress, how- 
ever, some doubts as to the adequacy of his conception of the legal order. There seems 
to be a danger that the jurist who concentrates his attention upon the so-called facts 
of the law and the living law, will lose sight of the real topic of his investigation: the 
social order which is called law. 

Roscoe Pound is correct when in the introduction to the English translation of 
Ehrlich’s book he points out that “we may use a variety of instruments for the under- 
standing of a complex mechanism of social control in a complex social order.” 
We may admit furthermore “the validity of different points or modes of approach.” 
No doubt you can proceed from different starting points to an analysis of the basic 
problems of law. There is, however, a necessary limitation as to the choice of stand- 
point and methods of research. Before I choose ways and means of investigation I 
must so realize my goal as to have a guide in the selection of the appropriate approach. 
The goal is to understand, and make comprehensible to others, the phenomena of 
law in their essentially legal character. To achieve this, an adequate approach must 
be made. An approach to legal phenomena is inadequate which does not differentiate 
phenomena of legal character from non-legal social phenomena. 


# P. 84. # Pp. 477 ff., 470. 


43 Ehrlich’s theory here has point of contact with the “‘institutional theory’’ as it was de- 
veloped by the French jurist Maurice Hauriou at about the same time when Ehrlich’s book 
was written, a theory of law which has exerted great influence on the post-war jurisprudence of 
France. See Jennings, The Institutional Theory, Modern Theories of Law 68 ff. (1933). 


44P. sos. 45 P. 408. #P. xxxvi. 
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Ehrlich’s theory is open to question on just this point. Does the so-called living 
law deserve the name of law in its proper sense? What guaranties the legal character 
of the facts of the law and distinguishes them from other, non-legal facts of social 
life? We are accustomed to distinguish between questions of facts and questions of law, 
a difference which is of particular significance in Anglo-American Common Law. In 
Ehrlich’s theory this difference has become very much obscured.‘7 I cannot help 
feeling that Ehrlich misses the fundamental contrast existing between factual social 
relations on the one hand, and the rules of law which regulate them on the other. 

Ehrlich, to be sure, makes a distinction between facts of the law and the legal 
norms which “derive” from them. This analysis does not remove our objections but 
rather intensifies them. From facts only facts follow. The continuous usage within 
a particular group of human beings may be lawful or unlawful or may be neither. 
The mere fact of usage can never serve as a criterion for the question whether the 
norms according to which the members of the group act possess the quality of legal 
norms. Ehrlich criticizes at great length4* the theory of ‘customary law’’ as developed 
by Savigny, Puchta and their followers during the nineteenth century. He himself 
while avoiding this term develops in his theory of the living law a customary law on 
so large a scale that the posited law plays a very subordinate role. 

Like his forerunners Ehrlich fails to demonstrate convincingly a reason for the 
legal validity of rules of customary law. The statement that the validity of customary 
law is based on opinio necessitatis on the part of the members of the group which it 
controls does not offer an explanation, but itself demands an explanation. In fact 
Ehrlich does not show great interest in this question. He holds that legal validity 
is not essential to legal norms; it is characteristic of the legal proposition that it has 
acquired legal validity, but not so of the legal norm. Binding contracts do not pre- 
suppose the existence of a legal proposition. ‘‘Rights arise not from legal propositions, 
but from the relations of man to man, from marriage, contract, last will and testa- 
ment.”’49 But what distinguishes the valid from the invalid contract? For Ehrlich 
that is only a matter of degree: in the first case the contract is under the protection 
of rules of the ‘‘second legal order’’ whereas the invalid contract is ranged among the 
facts of the law which lack recognition by the state law. 

But how are we to know which facts are facts of the law? And in which cases are 
we justified in calling rules of conduct legal norms? Whenever he touches the problem 
of delimitation of legal norms and other rules of conduct—non-legal norms—,Ehrlich 
shows some uneasiness. He gives the impression of not having reached a definite 
view on this matter. He disposes of the question, what is to be called law, incidentally* 
by the remark that we are dealing here with a question of terminology. He lays empha- 
sis on the supposition that in early times the legal norm is as yet undifferentiated from 
the norm of religion, and of ethical custom.s' We learn from another passage of the 
book that “the legal norm is merely one rule of conduct, of the same nature as all 
other rules of conduct.’’ According to Ehrlich the antithesis between legal and other 
social norms has been unduly stressed by the dominant school of jurisprudence. He 
admits, however,’3 that there is an unmistakable difference between the legal and non- 


47P, 172. 
4 Chapter XIX. 8° P, 370. 8 Pp. 39. 
#P. 36. s*P, 73. 533 Pp. 164 ff. 
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legal norms, although the lines of demarcation between the various kinds of norms 
are undoubtedly somewhat arbitrary. 

Ehriich holds that it is not the task of juristic science but of social psychology to 
define this difference. Yet we find quite a few attempts in Ehrlich’s book to ascertain 
the distinguishing features of the law and other norms of conduct. He points to the 
following characteristics of the legal order. The legal order regulates such matters 
as, at least in the opinion of members of the group within which it has its origin, are 
of basic significance. Only matters of lesser significance are left to other social norms.s4 
In a strange misunderstanding of the true order of rank Ehrlich speaks in this con- 
nection of an elevation of religious norms to the rank of legal norms. It is furthermore 
characteristic of the legal norm, according to Ehrlich, that it can always be stated in 
clear definite terms. Here also we cannot suppress some doubts, esp. in regard to 
those legal norms which he describes as existing in every family, every home, every 
village—‘“‘even without any formulation in words.’’ss 

Ehrlich, moreover, describes as peculiar to the legal order the specific reaction 
which it releases in the social group in which it has its origin. Only in the case of 
norms of law does such reaction have the character of opinio necessitatis. For the 
delimitation of legal norms “‘the overtones of feeling as reactions to violations of the 
various species of norms” must serve as guides in our investigation, which is to be 
based upon a thorough examination of psychic and social facts.%* 

I cannot imagine that any jurist nowadays will be satisfied by this theory which 
makes one of the most vital problems of jurisprudence dependent upon imponderables, 
not to be estimated by juristic science. 

In later chapters’? the correct point of view is taken by the author. The guiding 
principle in the province of law is justice (Gerechtigkeit). The concept of justice mani- 
fests itself in that social order which is called “legal order.’’s* Let us hear Ehrlich 
again: “A statute, a judicial decision, an administrative action by the state, is judged 
according to its inherent justice. .. . The creation of the legal proposition takes place 
everywhere under the influence of the concept of justice.’’5 Ehrlich unfortunately 
depreciates the value of these statements by an inadequate analysis of the concept of 
justice. He describes justice as a social force; “‘a power wielded over the minds of 
men by society.*° What men consider just depends upon the ideas they have concern- 
ing the end of human endeavour on earth.”’ These ideas are subject to change in time 
and place, a fact which Ehrlich tries to prove by various examples taken from legal 
history. 

In conceiving of justice as a purely historical phenomenon and failing to distinguish 
between justice itself and the ideas of men about justice, Ehrlich cuts himself off from 
a true understanding of the concept of justice, which is by its very nature a timeless 
concept, transcending national lines. The ideas of justice are subject to change in 
time and place, but there persists one concept of justice which throughout its various 
manifestations on the stage of history will preserve its identity.* Only by realizing 


54 Pp. 165 ff. 55 P. 38. SP. 165. 57 Chapters IX, X. 
5* Cf. Husserl, Justice, 47 International Journal of Ethics 271 ff. (1937). 

s9P. 214. 

6 P. 202, eine Macht der Gesellschaft iiber die Gemiiter. 

* See Ehrlich on p. 211. 
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the supra-temporal character of justice can we find an unerring guide by which to 
orient social life in its course to a world of justice. 

Ehrlich’s statements concerning justice require particular consideration also from 
another point of view. The province of the operation of justice is, according to 
Ehrlich, the administration of law by the state and its various functionaries. The 
second legal order which has been imposed by society (the state acting as an organ of 
society), and which consists of legal propositions,** comes into existence under the 
influence of the concept of justice. 

What a strange and discordant picture results from this theory! The law in its 
basic form, consisting of facts of the law from which the different legal norms derive, 
grows up gradually and unintentionally in the small circle of associations, unchecked 
by any influence of the concept of justice. In a later period of legal history this genuine 
sphere of legal life comes up against the second legal order, which and which alone is 
controlled by the ideas of justice and aims at a remodelling of the first legal order 
after the image of justice. But legal propositions and norms for decision, in so far as 
they are actually observed and carried out, are themselves transformed into “legal 
norms” and become thereby a part of the living law,—a process which brings about a 
relapse, as it were, into the first stage of legal development: the concept of justice, 
losing its dominant power, leaves the field to social forces which do not accept its 
sovereignty. 

There is much to be said for the correctness of this description of the phenomena 
Ehrlich is dealing with. We cannot, however, accept the conclusions which he draws. 
By limiting the field of operation of justice to the sphere of norms for decision and 
legal propositions he in fact denies the legal character of the so-called legal norms. 
A legal order that is partly a manifestation of the concept of justice and partly not is an 
absurdity. Rules of conduct which derive from facts, i.e. which become established 
by long usage and traditional habits, without a need of being tested by courts of law, 
belong to the pre-legal sphere of custom which for its part is strongly influenced by 
religious ideas. The region of the law is entered upon when the law courts begin to 
interfere with social relations, and consequently legal propositions are created. The 
transformation of legal propositions into legal norms as Ehrlich understands this 
process takes us again out of the sphere of law. The living law, in the particular sense 
attached to it by Ehrlich, is not only different from any state law, it is no law at all. 
We are concerned here with non-legal phenomena the observation of which the jurist 
certainly should not neglect. But to call them a living law amounts to a misuse of 
the term law.®s 

We cannot agree therefore with some of the basic ideas of Ehrlich’s theory. This 
fact, however, does not prevent us from recognizing the lasting value of his book. 
One cannot do justice to Ehrlich’s book without taking into consideration the time 
factor. It was published in 1913, viz. the last year of that ever remarkable period of 
European history, called the roth century, which extends from 1789 to the outbreak 
of the world-war. Social life during the last two generations of the 19th century was 
characterized by a stormy technical progress and, in connection with this, by economic 
revolutions of proportions hardly ever seen before. Ehrlich was among the few jurists 
who, realizing the bearing of such developments upon the legal order, demanded a new 
orientation of juristic science and the practice of law. He belonged to the small group 


®@ Cf. p. 197. 63 See Alf Ross, Theorie der Rechtsquellen 225 ff. (1929). 
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of Continental legal writers who waged a war against the attitude of self-satisfaction 
prevailing among contemporary jurists; he was one of those who opposed the naive 
belief in the omnipotence of state legislation, which belief was dominant in the legal 
literature of that time. In numerous writings, the most important of which is the book 
with which we are dealing, Ehrlich has taken the viewpoint that the legal technique 
of Continental law as manifested in codes, statutes and legal literature, is unable to 
cope with the needs of present social life. The rising of new social forces requires the 
establishing of a different social order based upon a new idea of social law. Ehrlich 
was on a level with the founders and adherents of the German school of the free- 
finding-of-law (H. Kantorowicz, E. Fuchs and others) and of the French sociological 
school (Gény and others). 

The heat of the battle in which he was engaged carried him away; many exaggerated 
statements found in his writings are due to this fact. 

Ehrlich did not exert great influence on the European continent. The above men- 
tioned lack of clarity in his theories is primarily responsible for that. Much greater 
has been his influence outside his own country, esp. in the United States. This extra- 
territorial effect of his ideas is based upon the fact that the ground for a sociological 
interpretation of law had been prepared much better in this country (primarily by 
Roscoe Pound’s writings on Sociological Jurisprudence) than in Europe. I hardly 
need to call the attention of the reader to the marked similarity which exists between 
some of Ehrlich’s fundamental theses and the recent trends in the field of American 
jurisprudence which are known collectively as legal realism. We find in both cases 
a strong reaction against the over-intellectual and individualistic attitude of the 
nineteenth century. Such reaction was a historical necessity. It is a question, however, 
whether these and similar tendencies of legal theorizing have not already fulfilled 
their historical function. We have heard enough for some time, it seems to me, of the 
importance of facts of the law. 

We are living in a period of world-wide unrest and instability in almost every 
field of human activity. Certainly not the mere observation of the manifold social 
facts which underlie the world crisis—which is by no means exclusively based on 
economic factors—will show us a way out of the chaotic status of the modern world. 
In such critical periods of social life reflection upon some simple truths is wanted. 
To replace chaos with order the most important thing is, to reestablish within the 
nation and among the nations the authority of a legal order rooted in the idea of 
social justice. A realistic approach to legal and extra-legal social problems is indeed 
necessary in the sense that we must free ourselves from all dogmatism and unfounded 
speculations about the social order and the law. That does not mean, however, that 
we are to sacrifice the belief in a higher order of legal principles. It is from them that 
the legal character of the facts of the law is derived. The thinker who can free from 
the debris of circumstance and fact those eternal concepts of justice and social order 
which live in the soul of every upright man will be not merely the jurist but the 
savior of this generation. 
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